
 
 
 

Constitutional Reform Bill - ensuring that constitutional reforms  
strengthen respect for the rule of law 

 
House of Lords Select Committee 

 
April 2004 

 
 
 
The Law Society welcomes the opportunity to submit evidence to the Select Committee 
scrutinising the Constitutional Reform Bill.  
 
The Law Society agrees, in principle, with the proposed reforms outlined in the Bill to establish 
an independent Judicial Appointments Commission; to establish a Supreme Court separate 
from the legislature; and to end the practice whereby a Government minister is also head of 
the judiciary. The Society hopes that the Bill will be enacted as soon as possible. 
 
 
1. The abolition of the role of the Lord Chancellor   
 
The Law Society supports the abolition of the post of Lord Chancellor in its present form.  For a 
single person to serve simultaneously as head of the judiciary, Cabinet minister and Speaker 
of the House of Lords is no longer tenable.  
 
The question of whether a Cabinet minister can reasonably be expected to preside over 
proceedings of the House of Lords is primarily for the House itself and the Government to 
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determine – although, given the breadth and importance of the Lord Chancellor’s ministerial 
responsibilities, it does seem undesirable to impose avoidable ancillary responsibilities on the 
post-holder. 
 
The Law Society believes that it is no longer defensible for a Cabinet minister to sit as a judge 
or to be regarded – even nominally – as head of the judiciary.  The overriding need is to 
ensure that judges are appointed in a way which is free from party political considerations, and 
that judges act in a way wholly immune from party political influence. This is inconsistent with 
the maintenance of a system under which the Head of the Judiciary is appointed on party 
political grounds, and acts (perfectly properly) as a party political Cabinet minister. 
 
We recognise that abolition of the post of Lord Chancellor gives rise to the key issue of 
ensuring that respect for the rule of law, and respect for judicial independence, remain at the 
heart of Government policy making.  
 
We note in passing that tensions between the Lord Chancellor and the Home Secretary are 
not merely a feature of the present Government.  During the last Conservative Government 
there were a number of issues on which the Lord Chancellor of the day needed to stand up to 
pressure from colleagues in the Home Office and in Downing Street. 
 
Some commentators have expressed concern that the abolition of the post of Lord Chancellor 
could, in future, mean that there might be no champion for the rule of law and the 
independence of the judiciary in the Cabinet.  A future Secretary of State for Constitutional 
Affairs, it is argued, could well be a politician whose ambition and loyalty to his or her party 
might inhibit him or her in standing up to a more powerful and senior Cabinet colleague who 
was, say, the Home Secretary. 
 
It is of fundamental importance that decisions concerning criminal and civil procedures, and 
the administration of justice generally, are not over-influenced by the interests of Government 
as one party to proceedings, whether criminal or civil.  In part, this can be tackled by ensuring 
that responsibility within Government for administration of justice issues is kept seperate from 
conflicting responsibilities, so that, for example, criminal procedure became the responsibility 
of the Secretary of State for Constitutional Affairs, rather that the Home Secretary. 
 
It is also important to devise mechanisms to reduce the risk of the Secretary of State for 
Constitutional Affairs being over-influenced by party political considerations.  This might be 
achieved by establishing a convention that the Secretary of State should be a member of the 
House of Lords.  In a bi-cameral system, it is perfectly reasonable for some Cabinet ministers 
to sit in the Upper House.  Constitutional affairs, and responsibility for the administration of 
justice, could more appropriately be dealt with by a minister who is less detached from the 
intensely party political atmosphere of the House of Commons. Although the Law Society 
recognises that the minister must be accountable to Parliament. 
 
Indeed, the Law Society believes that there should be a strong measure of parliamentary 
accountability for the new institutions.  We would favour the establishment of an all-party 
committee of both Houses of Parliament that would operate on a non-partisan basis and 
would, from time to time, have hearings with the senior judiciary and others involved in the 
administration of justice.   
 
The Committee could also enquire into the functioning and resources of the new institutions – 
both the Supreme Court and the Judicial Appointments Commission.  However, we do not 
think such a Committee should be able to enquire into judicial decisions of the Supreme Court, 
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nor into the reasons for the recommendations or non-recommendations by the Judicial 
Appointments Commission of specific individuals for judicial appointment. 
 
 
2. Supreme Court  
 
The Law Society supports the establishment of a Supreme Court, separate from the 
legislature.  We believe it is undesirable in principle for members of the highest court in the 
land to serve also as members of the legislature. 
 
The Society is, however, strongly opposed to the Supreme Court being funded from court fees.  
The Law Society believes it is wrong in principle to charge individual litigants to defray the cost 
of the Supreme Court.   
 
The Supreme Court will be the ultimate safeguard against the abuse of Executive power by the 
State.  The Court does not exist primarily to provide relief to individuals but to develop the law 
in the interests of society as a whole. Indeed, the Supreme Court will only hear an appeal if 
there is a point of law of general public importance.  We hope that the Select Committee will 
delete Clause 44 from the Bill. 
 
We agree that serving judges should no longer sit and vote in the House of Lords.  We have 
no strong view as to whether retiring Justices of the Supreme Court should be appointed to the 
House of Lords on retirement.  However, we believe that appointment should either be offered 
to all retiring Justices or to none, to ensure that the appointments are not perceived as a 
reward for  “good behaviour” by those Justices who are offered appointment.  If retired Justices 
are to be appointed, it should be because of the contribution their experience could make to 
the House, especially when scrutinising legislation.  It should not merely be considered an 
honour.   
 
The Law Society supports the establishment of a Supreme Court Appointments Commission 
(SCAC).  We support the decision by the Secretary of State to propose a Government 
amendment to the Bill to provide that the SCAC would make only one recommendation per 
vacancy to the Secretary of State for Constitutional Affairs.  We hope that the Select 
Committee will support the amendment.  We believe the SCAC itself should be responsible for 
ensuring that the Court has sufficient knowledge and experience of the law in each of the 
jurisdictions it will cover.  The SCAC, rather than the Secretary of State, should be responsible 
for consulting the senior judiciary in each of these jurisdictions prior to making a single 
recommendation per vacancy to the Secretary of State.  
 
Clause 20 of the Bill provides for the SCAC to comprise the President and Deputy President of 
the Supreme Court, and one member from each of the Judicial Appointments Commission and 
the Appointing Commissions for Scotland and Northern Ireland. We believe that there should 
be provision that some of the members of the SCAC are lay.  The SCAC should be required to 
reach consensus on the sole nomination to the Secretary of State.   
 
The subject of accommodation for the Supreme Court has attracted much attention.  The 
Society’s view is that suitable and dignified premises should be found for the Supreme Court 
as soon as possible.   There is, however, no objection to the Court continuing to sit in the 
Palace of Westminster until suitable alternative accommodation has been found.  The 
important issue for the future is not the grandeur of the building, but rather that the Justices of 
the Supreme Court have the right kind of administrative and research support and efficient 
information technology.  There are many competing demands for resources for the courts.  For 
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example, there is an urgent need for resources to modernise the Commercial Court, if London 
is not to lose its position as the leading international centre for the resolution of commercial 
disputes.   
 
 
3. An independent Judicial Appointments Commission 
 
The Law Society has long supported the establishment of a fully independent judicial 
appointments system.  We support the proposed establishment of a Judicial Appointments 
Commission and are broadly satisfied with its proposed composition. While no one disputes 
the calibre of the judges who are appointed, the Society considers it inappropriate, in principle, 
that a member of the Executive should be responsible for appointing members of the judiciary.   
 
There is also widespread concern, articulated by the current Commission for Judicial 
Appointments, the Law Society and others, that the current methods of appointing judges do 
not accord with best modern practice for the operation of fair selection procedures.  
 
While the number of women, minority ethnic and solicitor members of the legal profession who 
would meet the criteria for appointment have grown substantially, they remain significantly 
under-represented in the senior ranks of the judiciary.  Research has indicated that women, in 
particular, are under-represented even when allowance is made for the proportion they form 
amongst lawyers of appropriate seniority. 
 
Some commentators have expressed concerns that seeking to appoint a more diverse 
judiciary could undermine the principle of merit.  In the Law Society’s view, those are not 
incompatible principles.   
 
The objective for the Judicial Appointments Commission must be to ensure that the most 
meritorious candidates are appointed.  The Commission, however, should be charged with 
ensuring that all potential candidates of merit are encouraged to seek appointment.  This will 
involve encouraging candidates who do not meet the profile of the current judiciary to 
recognise that they could well meet the criteria, and should therefore apply.  The Law Society 
would not favour quotas or targets for appointments by gender or minority group. We do feel, 
however, that it would be legitimate for the Commission to be charged with ensuring that a 
more diverse range of applicants come forward to seek judicial appointment. 
 
The selection panels for Lord Chief Justice, Heads of Division and Lord Justices of Appeal 
should be required to achieve consensus, rather than the chairman of the panel - the Lord 
Chief Justice or his nominee - having a casting vote.  We believe the Bill should include such a 
provision.  
 
We welcome the provision in the Bill concerning the responsibility of Secretary of State for 
Constitutional Affairs to uphold the independence of the judiciary.  As stated above, we support 
a parliamentary scrutiny mechanism to provide additional safeguards of judicial independence 
 
 
For further information please contact: 
 
Shona Ferrier, Parliamentary Adviser 
Tel no.: 020 7320 9546, mobile no. 07816 929658, email: shona.ferrier@lawsociety.org.uk  
 
Copies of the Law Society’s responses to the consultation papers on judicial appointments and 
the Supreme Court are available to the Committee. 
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