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The Law Society welcomes the decision to abolish the exemption of the Crown from the town and country planning regime. However, we are not convinced that the provisions of the Bill will meet the Government’s intentions to speed up the planning system, especially in view of the shortage of resources available to local planning authorities.  

The Law Society also supports the Government’s aim of enhancing community involvement. However, we believe that the reforms may in fact serve to alienate ordinary members of the public from the planning system.

In general the Law Society considers the planning system envisaged for Wales to be considerably better than that for England.  It is far more straightforward and, as a result, will be more comprehensible to the local community.

1. Regional Functions – Part I

The Law Society supports the removal of one of the tiers from the planning system.  In future Regional Planning Bodies will provide Regional Spatial Strategies to which local planning authorities must have regard in the drafting of their Development Plan Documents.  

However, we remain concerned about the democratic deficit.  At the moment all Regional Planning Bodies are appointed and will remain so until the public endorses the establishment of Regional Assemblies.  The areas covered by some of the regions will mean that they appear remote to the public and that will be exacerbated in those parts of the country without elected Regional Assemblies.

2. Local Development – Part 2

We are concerned that the new local plan system will lead to confusion among the public and in the development industry.  While we do not oppose local diversity, in future a prospective developer will have to establish what documents and policies are comprised within each authority’s development plan.  

For the public it will mean navigating the myriad acronyms and establishing their relative hierarchy (LDD, LDF, LDS, DPD, DP, SPD).  The process of public involvement in the drafting of development plans will in future be almost continuous.  Few members of the public will have the time and energy to participate effectively.  

It is difficult at present to emphasise to the public the importance of participating in consultations on the local plan.  We fear that it will be even more difficult in future to engage the public and, as a result, there will be increased concern when developments to which the local populace objects are approved as being in conformity with the development plan.

3. Statement of Development Principles – Clause 41

Outline planning permission has been available since 1950.  It allows the planning authority to give a decision in principle and to reserve details for approval subsequently.  Outline permission can be granted only for the erection of a building. 

The key feature of an outline permission is that it is a planning permission for all the purposes of the Town and Country Planning Act.  As a result, a developer is able to work simultaneously on raising funding for the project and on fleshing out the details.  

The proposed statement of development principles will not be a fundable consent.  It will be only a material consideration when an application for planning permission is submitted.  With no guarantee of permission, developers will find it far more difficult to obtain funding for a development or to obtain an income stream to flesh out the details of a project.  

As a result the abolition of outline planning permission may well lead to a reduction in the level of activity in the development industry.  The Government’s declared intention behind the Bill is to facilitate economic activity.  In the case of the abolition of outline planning permission it could have the opposite effect.

In a Written Ministerial Statement on 15th December, Keith Hill indicated the Government’s willingness to reconsider abolition of outline planning permission provided that greater community involvement and information sufficient to enable planning authorities to assess environmental impacts could be assured. 

4. Planning Contribution – Clauses 46-48

The Law Society has major concerns about the way in which the Government is addressing the reform of planning obligations.  On 6 November the ODPM issued a consultation paper on a new approach to planning obligations.  It proposed a two pronged approach – reforming planning obligations to improve negotiated planning obligations under the existing sections 106 to 106B, and the introduction of a new optional planning contribution as an alternative to negotiated planning obligations.  

The period for comment on those proposals does not end until 9 January 2004.  However the Government appears to have prejudged the outcome of the consultation on this key feature of the planning system.  Clauses 46 – 48 were inserted at the Commons Report stage to provide the Secretary of State (or the National Assembly for Wales) with powers to make regulations to introduce planning contributions and to repeal in due course sections 106 to 106B.

While the existing legislation on planning obligations is far from perfect, it does work and is reasonably well understood.  To replace the planning agreement regime with the new planning contribution system before the industry has had chance to consider the practical implications is reckless. 

The new clauses are unsatisfactory in that so much of the planning contribution regime will only be revealed once the regulations are made.  It is unreasonable for the Government to request Parliament to approve the major change to the planning system when the legislature does not have anything approaching a complete picture.  

5. Duration of Permission and Consent – Clause 50

Clause 46 reduces the life of a planning permission from five to three years.  The Law Society considers three years to be inadequate. 

We recommend that a better approach to the problem of outstanding permissions would be to encourage local authorities to use the discretion which they have under section 91 of the Town and Country Planning Act to prescribe a particular duration in a planning consent, rather than relying upon the maximum of five years specified in the Act.  This would enable developers to discuss with the local planning authority when they intend to commence work on a site and the duration of a permission could be fixed in line with the developer’s intentions.

Three years may prove to be too short a time to enable a developer to put in place all necessary arrangements, including funding, before embarking on physical works on site.  Developers often take several years to undertake the assembly of a site.  This can sometimes involve pursuing compulsory purchase or the removal of a tenant using the provisions of the Landlord and Tenant Act.  There is a real danger of discouraging developers from coming forward with proposals for development if they are tied to the shorter period of three years as the duration of a planning permission. 
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