Questionnaire on The Legislative Review. 

Name: Caroline Ellis

Organisation: Royal National Institute of the Blind 

Address: 105 Judd Street, London

Postcode: WC1H 9NE

Section one – you or your organisation

Q.1 Which country are you in?

Replying from England, Wales & Scotland  

Q.2. In what capacity are you responding?

On behalf of an organisation  

Q.3 If you are responding on behalf of an organisation, what sector is the organisation in?

Voluntary 

Q.4 If responding on behalf of an organisation, how many people does it employ?

More than 500

RNIB’s Introductory Comments

RNIB is the largest organisation in the UK representing the interests of blind and partially sighted people.  There are 2 million blind and partially sighted people in the UK who all need the effective protection of the DDA and proactive policies to remove any and all barriers to their full social inclusion.

We held an Information and Consultation Day on the DRC’s Legislative Review at which 50 blind and partially sighted people from across the UK debated the issues in depth. We have drawn very heavily on their discussion and conclusions for this response. 

We wish to preface our response by raising a couple of general points about the DDA and the Review.

· Blind and partially sighted people feel there is still a huge amount to be done to raise awareness amongst employers, trade unions and service providers in respect of existing legal provisions. 

· Blind and partially sighted people strongly support the Review’s aims of ensuring better consistency and clarity in the DDA and engendering a much more proactive approach to creating civil rights in practice. We particularly welcome moves towards standardisation – clear do’s and don’ts written into law.  

· We feel the DRC has done a very good job in identifying the legal changes needed but we would like to see much more attention given to how to improve the enforcement infrastructure behind the law. Getting public authorities to write action plans and equality schemes is one thing, ensuring the DDA is policed effectively in practice on a day to day basis is another.  Blind and partially sighted people use the DRC a lot, in tandem with our own legal service to get advice and enforce their rights. They value it and they don’t want to lose it.  They would like to see it better  resourced and otherwise enabled to play an even stronger role in day to day enforcement.

Section two: New recommendations by the Disability Rights Commission

Q.5 Do you agree that the Part 2 employment regulations should be amended so that they are consistent with the Part 3 regulations in relation to reasonable adjustments to physical features?

Yes 

Further comments:

It is clearly a nonsense for there to be a disparity between the duties to change physical features in Parts 2 and 3 of the DDA and the standards which are to apply. Many employers will also be service providers and will otherwise face conflicting guidance as to their duties.

Also at issue are not just physical features but auxiliary aids and services as well. The crunch issue is whether the Part 2 duties should be made anticipatory and owed to disabled people generally as in Part 3. We would agree with this and also argue that this must apply to the Act and not just the regulations.

Q.6 Do you agree that the definition of “victimisation” currently in the DDA should be broadened?

Yes 

Further comments:

Bringing a DDA case or even raising the need for reasonable adjustments or complaining when they are not made can be extremely stressful for visually impaired applicants.  We would like to see the DDA definition of victimisation amended so that where there is a continuing relationship between the parties, protection also extends to areas not presently covered. This would make it unlawful, for example, to victimise an employee even if the initial complaint was outside the scope of the Act. It would also make it unlawful to victimise a former employee by providing a negative reference or by varying his or her pension entitlement where the initial complaint had been made during the course of his or her employment.

Q.7 Do you agree that EU law should be changed to facilitate the promotion of equality through public procurement?

Yes 

Further comments?

RNIB strongly believes that public procurement regulations can have a positive impact of design for all and on sheltered as well as on mainstream employment for disabled people. We welcome the progress that has been made on some of these issues, but we also have outstanding concerns.

RNIB welcomes the support of the UK Government and the Council of Ministers on the following issues:

· The inclusion of design-for-all requirements in the technical specifications of products and services to be tendered. This will ensure that products and services purchased by public authorities will be fully accessible for their disabled employees and customers.

· The possibility to set aside a certain number of contracts for sheltered employment or sheltered workshops employing a majority of disabled people. This will benefit those disabled people who, because of the nature of their disability, cannot work in mainstream employment. 

· The reinforcement of the provisions regarding the respect of social legislation.  Member States will have the possibility to oblige companies to provide proof of their compliance with social legislation, and to exclude companies that have breached national rules.

We are disappointed however that some very important issues were not accepted by the UK government and other participants in the Council of Ministers in the meeting on 21 May 2002. 

Specifically, we ask the UK government to consider strengthening the provisions on the use of social policy objectives as "contract award criteria" in the Proposal for a Directive "concerning the co-ordination of procedures for the award of public contracts, public service contracts and public works contracts", and to ensure that similar provisions are introduced in the Proposal for a Directive "co-ordinating the procurement procedures of entities operating in the water, energy, transport and postal services sectors". 

The use of social policy objectives in "contract award criteria" in public procurement is a key way of promoting employment by mainstream employers of blind and partially sighted people, and disabled people in general. Blind and partially sighted people still experience considerable employer prejudice when trying to get into mainstream jobs. Through the use of public procurement contracts, public authorities can help to shape employers attitudes towards the pursuit of social aims, including the integration of excluded groups such as disabled people into mainstream working life. 

Public authorities that decide they want to use public funds at  national, regional or local level to tackle this exclusion should be given the opportunity to do so. 

Our detailed analysis finds that the current text for social provisions as contract award criteria is rather too restrictive in the following aspects and should be strengthened in line with the European Parliament suggestions in its 1st reading (Report Zappalà,  A5-0378/2001, 29 October 2001):

1. The reference to social criteria is not included in the body of article 53 as the European Parliament had suggested in its amendment 98 to article 53, and is only mentioned in a recital (explanatory statement). Although a mention in a recital is a first step in the right direction, in our opinion the issue is so important that it deserves a proper reference in the actual article 53. 

2. The linking of social criteria to the "object of the market considered in the tender", could undermine the social criteria provisions. Social considerations may in fact only be included whenever the object of the contract is of social nature. Does this means that social criteria would be applicable when the contract relates to building a rehabilitation centre, but not when the purpose of the contract is building a town hall? In our opinion, this interpretation will be open to dispute and the text adopted in the Council may as a result lead to greater legal uncertainty. We urge for the application of this clause to be broadened to all markets and consequently propose that the reference to "object of the market" be deleted. It has come to our attention that not only the European Parliament supported this approach in its 1st reading, but that also some other Member States were prepared to support this position as a way forward. It is therefore disappointing for us to learn that the UK government is strongly opposed.

3. Unfortunately the Council of Ministers did not adopt the European Parliament's amendment 12. This would have given contracting authorities more power to impose social policy objectives such as the promotion of equal opportunities in the workplace as one of the criteria. We ask that social policy objectives be added to the main criteria for awarding contracts. We have been advised that within the Council of Ministers, this amendment was strongly supported by some of the participating Member States, but to our disappointment not by the UK government.

RNIB would ask that the UK government re-examines its position on these issues and promotes progress at the European level in the meetings of the Council of Ministers on the Procurement Directives. 

Q.8 Do you agree that an EU directive should be passed on discrimination on grounds of disability in relation to a broad range of goods and services?

Yes 

Further comments:

RNIB strongly supports the need for new comprehensive EU anti-discrimination legislation, covering all fields of EU competence: transport, travel, education, telecommunications, housing, the information society, manufactured goods.  

One of the greatest weaknesses of the DDA Part 3 is the exclusion of manufactured goods. This means visually impaired people are often unable to use household equipment safely because the instructions are not made available in an accessible format.  It also means there is no real obligation on manufacturers to design their products and packaging in an accessible way.

The DRC should call on UK Government to fully back the European Disability Forum initiative. The EDF is drafting a Directive to be put to the European Commission later this year.

Q.9 Do you agree that the tax system should support organisations in improving access to premises for disabled people?

Yes 

Further comments:

We strongly agree in principle that tax incentives should be introduced to enable organisations to improve access to premises.  This could be a very useful driver of change.  However there clearly needs to be further work done on how such a system would work with a minimum of bureaucracy. Logistical issues will need to be addressed such as how such a scheme would be administered and monitored. Who, for example, would assess whether the work has been done so that the adjustments are effective and meet the right standards?  It would also be worth considering an access fund for local authorities to ensure access to key public buildings are brought up to scratch.

We would ask the DRC to highlight the need for changes to VAT rules for the benefit of disabled people.  Blind and partially sighted people find the cost of things like computer equipment and audio books prohibitive – zero rating such items would be of huge benefit.  

Q.10 Do you agree that private hire vehicles should not be allowed to refuse to carry service animals (separate legislation will be required in Scotland)?

Yes 

Further comments?

This is a key civil rights issue for visually impaired people which is already being taken forward. The Private Hire Vehicles (Carriage of Guide Dogs etc) Bill is currently making its way through Parliament, with Second reading in the Lords scheduled for 11th October. It was initiated by RNIB and Guide Dogs for the Blind and introduced as a Ten Minute Rule Bill by Neil Gerrard MP last year.  The Bill applies to the whole of the UK. It places a legal duty on private hire companies to accept bookings from disabled people with assistance dogs at no additional charge and a duty on the driver to accept the booking passed onto him by the operator.  The Government and devolved administrations fully support the Bill and we are hopeful that it will reach the statute book later this year.   Ensuring it is enforced effectively will be the biggest challenge.

Q.11 Do you agree that the DDA should require that when service providers make reasonable adjustments to their premises they must first consider removing or altering physical barriers, and only if this is not possible consider providing the service by an alternative means?

Yes 

Q.12 Do you agree that the trigger for requiring adjustments to enable access to goods, facilities and services should be changed?

Yes

Further comments?

We consider that the current threshold is unreasonably high. Blind and partially sighted people at our Information Day felt that the duty to make reasonable adjustments should kick in as soon as it becomes more difficult for a disabled person to access a service than a non-disabled person.

Q.13 The suggested alternative triggers are “enable and facilitate the use of a service” (option 1); or where a disabled person is at a “substantial disadvantage” in accessing a service (option 2). Which do you prefer and why?

Option 2 

Further comments:

We think Option 2 would be far preferable since it would provide for total consistency with Part II DDA and is a concept that employers (who are often also service providers) are more used to working with.  “Substantial disadvantage” is a good trigger as long as it is clear that “substantial” has exactly the same meaning as in Part 2 of the DDA i.e. more than minor or trivial.  

Option 1 is not tried and tested and its terms would need to be defined in statute. We suspect that the meaning of option 1 “Enable and facilitate” could end up being developed in a narrow way by the courts.  Or it could require service providers to do anything in which case it is not a trigger at all.  We don’t think it is a good idea to start inventing new triggers when arguably better ones are to hand which have already been defined and which people understand.

Q14 Is there anything about the way in which the justifications for discriminatory treatment in relation to goods, facilities and services are operating which is unfair to disabled people or service providers?

Please provide us with your comment(s): 

We believe that the subjective nature of the justification test for unlawful discrimination in the provision of goods and services, which does nothing but perpetuate prejudicial attitudes, badly needs reforming.  Currently the ‘reasonably held’ opinion of the service provider determines whether or not discrimination is justified. In our view an objective test is needed - if discriminatory action is not necessary to protect health and safety why on earth should it be tolerated? In a recent case which hinged on a ‘health and safety’ justification, a judge said a service provider need not even ask the disabled person whether they felt there were health and safety issues.

Q.15 Do you think that any of the justifications relating to goods, facilities, services are not needed?

Yes or No – No answer

Further comments?

It is not so much a question of getting rid of the justifications as ensuring there is no room for subjective judgements to creep in. Too much depends on what the service provider believed at the time rather than on any objective evidence.  The fact that Part 3 cases are dealt with by the courts compounds the problem.  

Q.16 Do you think that there are additional justifications that are needed?

No

Q.17 Do you agree that a questionnaire procedure should be introduced into the Part 3 enforcement system, as with Part 2 cases?

Yes 

Further comments?

Q.18 Do you agree that the DDA should clearly state that all landlords of commercial premises have responsibilities as service providers under Part 3 for the common areas of their buildings?

Yes 

Q.19 Do you think that there should be legally binding disability standards; in particular, what, if any, “reasonable steps” should be prescribed for in regulations?

Yes 

Further Comments?

Blind and partially sighted people see standardisation as one of the keys to achieving a more inclusive society and improving access to services, transport and the built environment.  

This can be achieved in two ways.

1) Some areas require detailed standards – e.g. design of public service vehicles, building design, accessible high streets.  There are access standards for public service and rail vehicles and taxis and new homes which are legal requirements and others, e.g. ones for station design which are not mandatory.

2) Some things can be more simply stated – e.g. GPs must always fund and/or provide deafblind patients with a Communicator-Guide or Deafblind Interpreter for appointments. 

RNIB would welcome the use of powers under the DDA to prescribe, in key areas, things which service providers must do.  This would certainly help achieve greater consistency and certainty in terms of access rights and to ratchet up provision across the board. 

However, there are concerns about this approach which would need to be addressed: 

· if we are talking about very detailed standards where a lot of negotiation and compromise is involved then it should be stated that these are minimum standards;

· standards should be coherent and fit together – for example what point is there in a flat being accessible if there is no means of access to it;

· it would need to be made absolutely clear to employers/service providers that just because particular adjustments may be explicitly mandated this does not negate the duty to anticipate and provide other kinds of reasonable adjustments for other disabled people; and

· there should be provision for standards and regulations to be reviewed.

RNIB consulted blind and partially sighted people on what legally binding disability standards they would like to see introduced at our Information Day on 9 July.  In the light of that we would want the following prescribed under Section 6 (8) c) and d) or Section 21 (5)(a) of the DDA:-

These standards should be:

· All transport termini must have audible announcements. 

· Access to elections – Local Authorities/Returning Officers must provide visually impaired and other disabled people with registration forms, poll cards, copies of the ballot paper and voting instructions, postal voting forms and Declarations of Identity and any other information which relates to their duty to register and right to vote in their preferred format. 

· Employers’ intranet and external web sites and all service providers’ websites should confirm to Level A of the World Wide Web Consortium (W3C) Web Accessibility Initiative (WAI) Web Content Accessibility Guidelines (WCAG) version 1.0 (http://www.w3.org/TR/WCAG10/). It is also vital that people with various disabilities are involved in user testing at every appropriate stage of the design cycle.
· Public libraries must have accessible internet facilities and provide support to disabled people in using the internet.

· Health information including appointment letters, tests results, and information about your medical condition must be provided in the disabled person's preferred format.

· Any employment or service contract must always be provided in the disabled person’s preferred format. 

· Information about finances (banks, building societies) should always be provided in the disabled person’ s preferred format – it is unreasonable for visually impaired people to have to reply on others to read this kind of information.

· Where a phone line is the only way a visually impaired or other disabled person can access a service a freephone service must be offered.

Q.20 Do you agree that the factors determining what constitutes “reasonable” presently listed in the Code of Practice should be enshrined in the Act?

Yes 

Comments

We agree that this would help disabled people make better sense of their rights without having to access and read the Code of Practice.

Q.21 Do you agree with the recommendation that the list of normal day-to-day activities should be revised to include “the ability to communicate with others” and to ensure that self-harming behaviour is covered?

Yes 

Q.22 Do you agree that the requirement that a mental illness be clinically well recognised should be removed?

Yes 

Q.23 What do you see as the positive and/or negative effects of removing the clinically well-recognised restriction?

The positive effect would be to ensure more comprehensive coverage of all those with mental health problems. For as long as the DDA fails them and other groups, the credibility of the legislation is in question.

Q.24 Do you agree with the principle of the recommendation that for individuals whose day to day activities are substantially affected as a result of depression, the requirement that the effects last twelve months should be reduced?

Yes 

Q.25 Do you have any views as to what the time should be?

Six months

Q.26 Do you agree with the recommendation that Multiple Sclerosis should be covered from the point of diagnosis?

Yes 

Q.27 Should all progressive conditions be covered from the point of diagnosis, rather than, as at present, from the point at which the condition has an effect on day to day activities?

Yes 

Further Comments?

RNIB would strongly welcome this. We would want all progressive eye conditions explicitly included in this. The main eye conditions – macular degeneration, glaucoma, cataract (until operated on), Retinitis Pigmentosa and Diabetic Retinopathy -  are all progressive and most pathology in the eye is progressive if it is acquired. 

Such a provision would help ensure better coverage of those not yet certifiable/registrable as blind or partially sighted but who do in fact face discrimination because of their condition.

Q.28 Do you agree that the exclusion of the particular conditions listed should continue?

No view

Q.29 Do you agree that receipt of specified state disability benefits should automatically allow applicants to be deemed to be disabled?

Yes

Further comments?

RNIB advocated this in our response to “Towards Inclusion” as a means of reducing the stress to applicants of having to ‘prove their disability’ time and time again.  We believe that anyone in receipt of any/any level of Disability Living Allowance, Attendance Allowance or Incapacity Benefit award or any disability premium attached to another benefit should be deemed automatically to be disabled for DDA purposes.  

Q.30 Do you agree that alterations to tribunal procedures should be made so that tribunals, wherever appropriate, routinely order and fund a joint medical report?

Yes 

Further comments?

This will safeguard access to justice for claimants. Visually impaired people are usually on low incomes and would not be able to afford to pay, even if there was the possibility of reimbursement later.  Therefore we consider it vital to change the rules to get the Tribunal to order and fund the report itself. 

Q.31 Do you agree with the recommendation that the statutory guidance should be revised to:

A. More adequately describe the effects of mental impairments which would qualify a person as “disabled” under the Act?

Yes 

B. Emphasise the need to take into account the impact of pain on a person’s activities?

Yes 

C. To make clearer that disabled people’s coping/avoidance strategies should be disregarded?

Yes 

Further Comments?

RNIB proposed an amendment to the recent Ashley Bill, which was accepted, to make this a statutory requirement and we would maintain that this should be clear in statute, not just clarified in Guidance.  

Visually impaired and other disabled people, as with all people, will often avoid activities or situations that lead to difficulties. They may stop watching TV, stop reading the newspaper, stop going out for walks because they don’t feel able or confident in doing so and they don’t get adequate support.  They may also employ coping strategies that they regard, after many years, as unexceptional like appearing to follow a conversation they can’t hear properly.   Some may have had their expectations driven so low or become so used to coping as well they might that they will not wow a tribunal with all the things they cannot do and even say they feel that they manage rather well. The classic case is the woman with cataracts worked for a greeting cards company.  Her post required photocopying, which generally took her longer to complete since she had to hold the material closer to her eyes than others would.  She was dismissed. She represented herself in her case under the DDA and significantly underplayed the impact of her visual impairment.  The Employment Tribunal Chair said that she was not disabled for the purposes of the DDA.

The Disability Rights Task Force Report said the statutory guidance might be giving the impression that all coping/avoidance strategies that an individual disabled person used and accepted should be considered as being reasonable by the Tribunal. In fact, unreasonable coping strategies should be disregarded, including those that significantly restrict the person's range of activities or ability to undertake them, even if the person accepts that level of restriction. The guidance should, in particular, consider people where substantial effects remain even with spectacles or contact lenses as well as others with visual impairments, who are covered by the DDA definition but may be assumed to be coping. 

The DRTF merely recommended that “The issue of disregarding disabled people's coping/avoidance strategies should be made clearer in statutory guidance to tribunals and courts so that the true effects of a disability are considered. The guidance should also seek to ensure that tribunals and courts probe further, where appropriate, into the issue of effects on normal day-to-day activities and not just accept that the person is coping within reasonable expectations.”

In Towards Inclusion the Government asserted that since the Task Force reported, case law developed by the appeal courts – which takes priority over statutory guidance - has clarified some of the issues concerning statutory guidance to tribunals and courts identified by the Task Force. For instance, in deciding whether someone is disabled tribunals must now focus on the things that an applicant cannot do, or can do only with difficulty, rather than the things that the person can do. 

But if the effects of medical treatment warrant inclusion in Schedule 1 to the DDA so do the effects of coping and avoidance strategies.  Case law is not as accessible as provisions on the face of legislation and mere revisions to statutory guidance can quickly be superseded.  

D. To reflect where a person’s impairment affects their activities in the workplace?

Yes 

E. To ensure that expanded coverage of the DDA to educational services is reflected?

Yes 

Q.32 In relation to Scotland, do you agree with the recommendation that there should be a duty on all public sector bodies in Scotland to encourage equal opportunities in relation to disabled people.

Yes 

Further comments?

Q.33 Do you agree with the recommendation that the Public Appointments and Public Bodies (Scotland) Bill should have in the bill measures to ensure the promotion of disabled people in public life?

Yes 

Further comments:

The DRC must recommend strong measures to ensure disabled people are able to fully participate in public bodies and public life in England and Wales too.  Current figures for public appointments show that disabled people make up just 1.5 per cent. 

· The first problem for blind and partially sighted people is actually finding out what opportunities are available to serve on public bodies nationally or locally. Appointment advertisements could be more accessible if they followed RNIB’s Clear Print Guidelines and were in a minimum of 14pt.  They should be consistently advertised more widely through Talking Newspapers and in publications such as New Beacon and Disability Now.  New Deal and other disability employment advisors, local disability groups should have details of current vacancies to pass on to disabled clients. Application forms and background information should always be available in a range of formats.  Government should create a single, accessible website that has all current vacancies (UK, national, regional and local) on it with downloadable and online application forms and an advice line (phone, text, fax and email) for disabled applicants.

· Second, blind and partially sighted people applying for positions on public bodies frequently suffer discrimination through the lack of accessible information about the post and what it involves. For example visually impaired applicants for the OFCOM Board could not get a copy of the Bill in Braille and other formats, whereas sighted applicants had full knowledge of the proposed legislative framework they would be operating in putting them at a distinct advantage over candidates with sight problems.  Strong guidance should be issued to Government departments, the NHS and local authorities insisting that they provide accessible information about posts. We also want to see action to ensure assessors have disability awareness and equality training and that disabled people are used more as assessors.

· Third, systems of support must be in place to ensure that once, appointed, disabled people are fully enabled to carry out their futies.

RNIB is particularly concerned about the position of school governors.

The DRC must find away of affording disabled people protection against discrimination and a right to reasonable adjustments in their capacity as school governors and recommend urgent action to Government.

Justification

Those disabled people appointed as school governors currently have no legal entitlement to have their access needs met so that they can serve as effective governors.  For example, there is no requirement to produce documents in large print, tape or Braille so that a visually impaired governor can participate in meetings and governing body business, or to move a governing body meeting to a room were a wheelchair user can gain access.

SENDA will require school governing bodies to prepare accessibility plans, outlining how they will meet the needs of disabled pupils.  School governing bodies could well benefit from the disabled governor's personal experience of dealing with their impairments in the preparation of these plans.   However, if their access needs are not met they will not be able to make an effective contribution to the production of the plan or any other aspect of the work of the governing body.  

Q.34 Do you agree with the recommendation that Education Appeals Tribunals should be established in Scotland?

Yes

Further comments:

Very little detail is given on the proposed new tribunal in Scotland so it is hard to say much more.  RNIB Scotland will be taking part in consultation on this and will be aiming to ensure blind and partially sighted children’s interests are furthered by the new system.

Q. 35 In relation to Scotland, do you agree with the recommendation that harassment of disabled people should become a specific offence?

Yes 

Further comments:

Harassment of disabled people should also be made a specific criminal offence in England and Wales .

DRC Scotland should be congratulated in pressing for this but we need it elsewhere too! RNIB has been attempting to get this on the Westminster Parliamentary agenda as well and will continue to do so.  The DRC must recommend to Government that the disability aggravated harassment, assault, criminal damage and public order offences should be made criminal offences in England and Wales.

RNIB and other disability organisations hear of some absolutely appalling cases of hate crime committed against disabled people.  Unfortunately, a small minority of people seem to hate disabled people and/or think that they are an easy target. People who are discriminated against because of their race receive the enhanced protection afforded by Sections 28-32 of the Crime and Disorder Act 1998 but disabled people only receive the basic protection against harassment, with smaller penalties offered to all victims of harassment by the Protection from Harassment Act 1997. 

The following example is unfortunately not untypical of the examples we hear about:

Ms N

I was travelling with my guide dog when some youths sat next to us and started harassing me. They started making loud barking noises at the dog and used abusive language when I asked them to stop.  They proceeded to throw things at my dog too.  Another passenger went to look for a guard while the youths started lighting matches and waving them near my face.   By this time the guard arrived and they denied they had done anything wrong insisting that I was lying "What did you see me do, you can't 'cos you're blind so you don't know what we're doing". They were verbally abusive to the guard who told them to get off at the next station.  The next thing I knew the guard had left and the youths set off the fire extinguisher and directed it at my dog before disappearing.  The guard reappeared and turned off the extinguisher.  That was the last I saw of him and another passenger helped me get off at my station.  I had to spend a long time calming my dog down until she could guide me properly home.   I am an experienced and generally confident traveller but was left feeling very shaken and distressed by the incident.  I was also very concerned that no steps were taken by the guard to ensure that I was all right and was able to get home.  As for my guide dog well she never recovered and I had to retire her early – all because of that one incident.

Q.36 Are there particular proposals which you believe should be prioritised and why?

We do not feel we should prioritise from amongst the Taskforce recommendations  – these must be implemented in full as quickly as possible.

We asked blind and partially sighted people attending our Information and Consultation Day on the Review what mattered most to them. These are their top priorities:

· Remove the exemption of ‘use of a means of transport’ bringing operators under Part 3.

· Drastic action to enforce access to the pedestrian environment – while the 2004 duties may help and coverage of all public functions would bring in highways and planning there will remain huge problems.  Local authorities and/or the police have some duties and powers under existing legislation to tackle issues such as street furniture, advertising boards, cars parked on pavements and other obstacles which impede the free and safe movement of blind and partially sighted people. The problem is these barriers are not being regarded as priorities for action and in some cases penalties for breaching existing law are too weak.  
· Implementing the public sector duty to promote equality. 

· Action on enforcement of Part 3 DDA – moving Part 3 cases out of tribunals but also ensuring more consistent application and enforcement across the board. 

Section 3

Disability Rights Taskforce recommendations

The first section of this booklet sets out key Taskforce proposals which have not yet been implemented. We are not seeking views on these proposals. 

Q. 37 Proposals already put to the Government

The DRC has already made a number of proposals to the Government (on employment, planning, human rights, genetics and the enforcement of Part 3 claims). We set out these proposals as part of the Legislative Review to provide a full picture of the DRC’s law reform agenda. Although we have already submitted these recommendations we would still be interested in hearing views on them here. 

Genetics:

DDA should be extended to people who have a genetic predisposition. In addition, specific legislation relating to personal genetic information is required to prohibit employers or insurers from viewing the results of genetic tests save in specified circumstances.

Employment generally

Employers should be subject to a duty to anticipate the requirements of potential disabled employees and applicants, and to take reasonable action to remove barriers in advance of individual complaint. This would parallel the provisions which relate to disabled students and customers in Parts 3 and 4 DDA.

Less favourable treatment should only be justifiable where there is a genuine occupational requirement i.e. a person can be shown not to be competent, capable or available to perform the essential functions of the job, even after allowing for reasonable adjustments

Practical work experience should be covered by the DDA.

The reasonable adjustment duty should be extended to cover dismissal and omissions to act

The definition of dismissal in the DDA should be amended to include constructive dismissal.

Disability related enquiries before a job is offered should be permitted only in very limited circumstances.

Employment tribunals should have a power to make recommendations regarding the future conduct of the respondent and mechanisms for the DRC to enforce this should be developed.

Occupational pension schemes should be required to offer equal access to scheme membership for disabled people when starting their employment.

The armed services should be covered by the DDA.

Goods facilities and services generally

Private clubs should be covered by the DDA.

The justifications for failure to make reasonable adjustment should be removed; the factors to be taken into account in establishing reasonableness should incorporate these factors.

Transport

We endorse the Task force recommendation “an end date” 26 by which all passenger rail vehicles should comply with rail accessibility regulations should be introduced following consultation. Accessibility regulations should be introduced to apply to refurbishment of existing rolling stock.

The exemption for transport operators from the first and October 1999 phases of the DDA access to services duties should be removed

The DDA should apply to car hire and breakdown recovery services

A reserve power should be taken to give the Code on Air Travel for Disabled People statutory backing if necessary

Planning

National Planning Policy Guidance should incorporate access for and inclusion of disabled people as a mandatory requirement

A legal duty should be placed on planning authorities to require developers to demonstrate through an access statement, how their scheme will be accessible and inclusive

S.76 of the Town and Country Planning Act 1990 should be revised 

Enforcement

That Part 3 cases should be heard by employment tribunals rather than by the county or sheriff court.  There should also be a power to remit to a Court in appropriate cases as suggested by the Hepple review.

Human Rights

The DRC’s powers should be extended to enable it to take Human Rights Act cases.

Definition of Disability

Discrimination because of an association with a disabled person or because a person is mistakenly treated as a disabled person should be made unlawful. 

RNIB comments on the proposals:

RNIB very strongly supports all these proposals. 

· Please don’t forget about the need to deem blind and partially sighted people who are certified/registered as such as disabled under the DDA. 

· Disability Related Enquiries – we agree these should be limited to enquiries for the purposes of determining reasonable adjustments not for the purposes of trying to assess whether someone could do the job or what precise forms of support or equipment they would need to do it (many may not be able to give this information in any case).  Many blind and partially sighted people at our Information Day said that if they mention their visual impairment on an application form they will simply be discriminated against. It was suggested that those who declare a disability at this stage and are rejected should be entitled to receive a letter explaining exactly why they were rejected. They also said it would be helpful if job descriptions and adverts stated more clearly what the job involved in practice so that it would be easier to tell whether you could do that job with reasonable adjustments. 

· Extension of DDA to Public functions - 

We think that with the extension of the DDA to public functions it should also be made unlawful for private and voluntary sector bodies to discriminate in the carrying out of any function which is classed as a 'public function'. 

Work placements. RNIB is particularly concerned to ensure disabled students will be protected against discrimination by employers while on various forms of work placement and work-based training programmes and enjoy equal opportunities with their sighted peers. 
When we discussed this during the passage of the Special Educational Needs and Disability Bill, Baroness Blackstone said something astounding. Having explained that FE and HE institutions would merely have a duty to help arrange workplacements for disabled students she went on to say that :  “A duty on employers in relation to work experience students whom they do not employ would introduce a new layer of complexity that some employers would find burdensome. That might discourage some of them from offering placements and reduce the supply of placements to all students, including those with disabilities.” (House of Lords Hansard 6 Feb 2001 Col 276).  

RNIB is concerned that the Government’s consultation on the EC Directive did not even mention the issue of work placements. The DRC must insist they fulfil their obligation to bring them into coverage when the Directive is implemented in the next session of Parliament.

Additional Issues RNIB wants included in the DRC Legislative Review and your recommendations to Government

The DRC has done an excellent job in addressing many of the gaps, failings and inconsistencies of the DDA. However, even if the proposals included in the legislative review to date are acted on, this will still not achieve full civil rights for disabled people. We strongly urge the DRC to include the following additional recommendations in what it finally submits to Government.

Definition of disability

While RNIB supports the proposed changes to the definition of disability in the DRC legislative review which will make it easier to get people over the ‘first hurdle’, we strongly believe that an additional change is needed. Currently the burden of proof that a complainant was a disabled person at the time of the alleged act of discrimination rests with the complainant. An applicant is expected to provide evidence which relates to their status. We consider this a wholly unreasonable burden to bear. It encourages recalcitrant employers and service providers to challenge people’s status to attempt to prevent tribunals and courts addressing the discrimination itself. We strongly recommend the DRC argues for the burden of proof in relation to the status of complainants as disabled persons to be shifted to the respondent.  

Towards a simpler definition

Other countries manage perfectly well with a simple definition of disability based on grounds of impairment.  So could we.  Reverse the burden of proof and give a simple, more inclusive definition – that is the way forward.

Bring Councillors under the DDA

The DRC must remind the Government that it has agreed in principle to extend the DDA to cover all councillors.  An opportunity arises to do this under the forthcoming Local Government Bill expected in the Queen’s Speech.  The EC Directive on Equal Treatment in Employment and Occupation, when implemented, would bring some councillors into coverage but only those for whom this is their main or sole source of income. Thus an anomalous situation will result in which some councillors are protected and some are not.  Hence the need for this issue to be speedily addressed.  We would further press for disabled councillors to be brought under the Access to Work Scheme. 

Changes to Transport Regulations

RNIB will publish a report on Transport Safety towards the end of this month containing a host of recommendations to improve access and safety for visually impaired people on public transport and in the pedestrian environment. We want the DRC to champion these recommendations and take up our plea for it to use its investigatory powers to look at transport safety. 

We would draw attention in particular to parts of the various accessibility regulations which need changing:-

· Public Service Vehicle Accessibility Regulations

Audible announcements and visual information systems should be included in the PSV regulations as a matter of urgency.

· Rail Vehicle Accessibility Regulations

Audible announcements on the size of the gap between the train and platform and which side of the train to alight from to be made a requirement in the regulations.

We also want DRC to support our calls for a review of existing guidance and regulations on shared facilities to ensure they better address the needs of visually impaired people.

We will send DRC a copy of the full report anon.

· Examination, test and assessment services must be clearly brought under Part 3 DDA
This is mentioned only fleetingly in the legislative review but it merits closer attention. RNIB and Skill proposed an amendment to the Ashley Bill on this subject which was accepted. 
Awarding/examining bodies must have clear duties under the DDA in order to strengthen disabled learners’ rights in respect of tests and exams in education as well as training. 

DRTF recommendation? The Disability Rights Task Force did not address this issue directly but it is a major issue for disabled learners.

Government’s view:  The last time the issue was raised – during Committee Stage of the SEN and Disability Bill (now Act) in the Commons last year, the Government failed to provide any guarantees that such bodies have clear duties not to discriminate against and to make reasonable adjustments for disabled learners. The Government said it was a complex area and the extent to which awarding bodies are covered by Part III would depend upon whether they were deemed to be providing a service to the public. 

Justification:

Examining or awarding bodies (as they are known) may be exempt from the DDA when their examinations are used at the end of a course of education. When an examination is used for the assessment of a course of training, it is not exempt from that Act but must comply with Part III, which covers the provision of goods and services. In some cases, that means that the same examination may be covered by the 1995 Act and may sometimes be exempt, depending on whether the learning that preceded it was training or education. 

Whether an awarding body is caught by Part 3 will depend on whether they are deemed to be providing a service to the public or a section of the public.  To our knowledge there have been no cases testing this, partly because of the lack of clarity surrounding the position of awarding bodies in relation to education.  It is possible that an awarding body could be deemed not to be providing a service to the public as such rather to an institution. For that reason it is better to spell out unambiguously that they come under part 3 in respect of education as well as training. 

The national vocational qualifications and the Scottish vocational qualifications are especially affected by the current anomaly, which could lead to an inequality between disabled learners in different groups and make a mockery of civil rights legislation.

The SEN and Disability Act places new duties on schools and FE and HE institutions in respect of arrangements for assessments, tests and exams.  But there is little point in ensuring a school or a college is prohibited from discriminating against disabled pupils and students when the bodies that provide examinations and test papers can discriminate with impunity.  How can colleges be expected to ensure that disabled students receive the reasonable adjustments that they require when the examining board, which is the final arbiter of whether an adjustment to an exam is allowable, is not subject to the same rigorous requirements not to discriminate? 

Recent research by RNIB demonstrates that examinations and tests pose particular difficulties for blind and partially sighted learners, typically because they cannot rely on receiving examination papers in the correct format and on time. The research shows that 

· one in four of the pupils questioned did not always get test or answer papers in the right format. 

· One in five said that test or exam papers had not always arrived on time. 

· One third of the university students had received late exam papers on at least one occasion, as had at least 11 per cent of further education college students. 

The problem sometimes lies with the school or college for failing to notify examination boards of students' needs or make adjustments. At other times, however, the examination boards are at fault for failing to make proper arrangements. Examining boards, in addition to agreeing to candidates having exam papers in their preferred format, arranging transcription and ensuring that the papers are sent out on time, need to agree a host of other reasonable adjustments in advance, if blind and partially sighted candidates are not to face substantial disadvantage in the examination process. Those adjustments include:

· allowing candidates extra time because it takes longer to read large print or braille; 

· arranging for candidates to present their answers in a preferred format, whether it is hand-writing, word processing, dictation or in braille; and 

· agreeing that candidates can do the examination in a separate room with a separate invigilator if need be. 

Most blind and partially sighted students are given extra time for exams and other forms of reasonable adjustments, but there are too many who do not. One in ten of university and two in 10 of further education students told the organisation that they were not given enough extra time. 

The main reason for examination boards failing to meet the needs of disabled learners in a uniform fashion is that the guidance that they receive is not strong enough and no clear actionable duty is placed upon them. The Qualifications and Curriculum Authority, for example, has bemoaned its inability to force standards on examining boards. 

Any failure on the part of examining boards could have a major impact on the future of educational and career prospects of disabled learners. At present, there is not a sufficiently powerful incentive for them to get the process right or to provide effective redress for a disabled learner if things go wrong. The obvious solution is to bring examining bodies within the scope of the DDA so that they are all covered by part III, whether they provide examinations for learners in training or in education.
Stronger voting rights

As stated above blind and partially sighted people want clearer rights in respect of access to elections. The Disability Rights Taskforce did not adequately address access to elections. This legislative review MUST.

Access to elections must be included on the face of the DDA either as services to the public, subject to the duties under Part 3 of the Act or under the proposed new provisions on public functions.  We further believe it is vital to require local authorities to prepare and implement a comprehensive elections accessibility strategy to ensure equal access to the whole electoral process for disabled voters.

The current legal position

The current position is that no one can say with certainty or precision whether electoral services and polling stations are covered and if so in what ways. RNIB believes they most certainly should be since they are services provided by local authorities to the public.  But it is difficult to give authoritative advice when there is nothing in the DDA and nothing in the Code of Practice that spells this out. This is too important to leave to case law.

Electoral services and facilities cover a huge range of functions – some subject to very precise rules under electoral law and some where there is quite a bit of discretion. If those involved in electoral services and facilities are required to do something by a specific law, this cannot be overridden by the DDA requirements, although all laws and regulations must be interpreted in line with the Human Rights Act.  

For example ballot papers are subject to very specific rules in regulations regarding layout, size of type etc.  Trying to work out a) whether the provision of a ballot paper is considered a service to the public and b) how they might be adapted to be more accessible to visually impaired voters without infringing one of the election rules is a major headache.

Uncertainty benefits no one.  Disabled voters lack clarity about what their rights are and how exactly they can be enforced.  Local authorities lack clear consolidated guidance about their DDA duties, where and how they apply and what they need to do to ensure they are fully compliant. And with no clear-cut obligation upon local authorities to plan for increased access to elections, improving access for disabled voters is just not given the priority it needs.

For visually impaired people the right to vote independently and in secret is for the most part still a right denied.  At every stage in the electoral process from registering to vote, information about the poll through to the ballot itself they face huge barriers to equal participation.  Forms, poll cards and ballot papers are for the most part inaccessible.  Local authorities do not log the information needs of VIPs as a matter of course and thus have little idea how to plan to meet those needs.  

While tactile voting templates and large print notices must now be provided at every polling station in general, local and mayoral elections, there is no system in place to monitor or enforce this effectively.  At the last general election , 38 per cent of polling stations did not have  a large print notice  and 49 per cent had no tactile template available.  In many cases even when they were available, staff often did not understand what they were for or how to use them.  

These are far from being the only assistive devices which could and should be made available to visually impaired people.  VIPs have also called for CCTVs in polling stations, braille copies of the ballot paper and a range of other ‘reasonable adjustments’ that electoral law does not provide for.

If it was clear that electoral services and facilities were subject to Part 3 of the DDA, with guidance to local authorities and disabled people explaining how the duties apply then—

· local authorities would be likely to take access needs much more seriously; and  

· disabled people would know their rights and be in a position to challenge unacceptable provision.

The Disability Rights Task Force recommended that access should be tackled via amendments to electoral law.  While RNIB is seeking numerous changes to electoral law, we strongly believe this is not enough.  Electoral law does not provide protection against disability discrimination. It does not provide an avenue for redress if you are treated in a discriminatory way by polling staff or in a worse manner than non disabled voters.  It could never specify all the potential access requirements of such a heterogeneous group.  That’s where the DDA comes in.

The need for a strategic planning duty

Time spent on devising and implementing a comprehensive strategy would save time and money later on scrambling around to ensure the right provisions are made.  We can make this easy and non-bureaucratic for local authorities by giving them a template to use with all the issues they will need to consider and address and possible solutions they can adopt.  

A major problem local authorities face is anticipating and then meeting requests for forms, polling cards and ballot papers in accessible formats.  If a local authority is to provide braille information, for example, they need to know what the level of demand will be.  They will need to find a way of logging voters’ information requirements. They may need to book a slot with a transcription agency well in advance if they don’t have in-house capacity.  If they have not even thought about whether they intend to do this as part of a strategic approach or put a system in place for fulfilling such requests quickly they will be hard pressed to deliver.  If there is no forward planning there is not going to be any budget set aside to ensure high quality alternative format information is produced.  

Electoral rules and arrangements are currently in flux  - with pilots for all-postal or e-voting schemes throwing up many new access barriers for visually impaired people as well as new opportunities to make voting easier.  Concerted strategic planning is central to getting the arrangements for disabled voters right.

These provisions ought to be clearly flagged up in civil rights legislation.   We would also call on the Disability Rights Commission to draw up specific guidance on elections in collaboration with RNIB, Scope and the Electoral Commission. This should clearly unpick what is covered by electoral law, what is subject to the DDA and how the Human Rights Act (which enshrines the right to vote in secret and to receive and impart information) should influence the delivery of electoral services.

Now more than ever as we begin to debate different ways of voting – by post, telephone or the internet - we need to reassert the primacy of guaranteeing a secret ballot and accessible electoral procedures to all disabled people.  If we don’t there is a very real danger that new systems will exclude disabled people rather than empower them.

In the past there has never been any funding for awareness campaigns targeting visually impaired or other disabled voters and there is no central funding for accessible election information like there is for temporary ramps.  Many election rules are outdated and exclusive and desperately need to be changed.  Government needs to get the message that much, much more needs to be done to honour the civil and human rights of disabled people to participate in democratic life.

Class actions

The DRC must tell the Government that where disability discrimination affects a number of people, courts and tribunals should have the power to consider a group complaint, instead of requiring each person to bring separate proceedings. 

Need for UK Government to ratify Protocol 12 of the ECHR and incorporate it into UK Law

The right to equal treatment is a fundamental human right, yet UK law currently does not recognise this. A major step towards the recognition of the importance of that right to equality would be for the Government to ratify Protocol 12 to the European Convention on Human Rights, which places that right on a par with other basic human rights that are listed in the convention. So far the Government have not even been prepared to sign, still less to ratify, Protocol 12.  The DRC will be reiterating the need for it to be empowered to provide assistance under the Human Rights Act. For disabled people to get the most out of the Act, Protocol 12 must be ratified and incorporated into UK law as soon as possible.

The need for a Single Equalities Act

Finally, RNIB thinks the DRC should call unequivocally for a Single Equalities Act or comparable harmonising legislation as part of the legislative review. For too long, we have put up with partial and inconsistent equality legislation. We face the prospect of endless piecemeal reforms slowly remedying the flaws in the DDA.  At the current rate of progress it will be decades before full civil rights are on the statute book.  The DRC should state boldly that piecemeal reform will no longer do, instead it should press Government for fully comprehensive civil rights and equalities legislation affording the highest possible protection to disabled people and other disadvantaged groups.  This is absolutely essential in the context of a moves towards a future Single Equality Commission and indeed is one of the conditions RNIB wants to see met before such a Commission is created. Without upward harmonisation all discussions about a SEC will be blighted by concerns about the formation of hierarchies within it, with lower profile or lesser protected groups being at the bottom of the pile.  Equally, without a SEA moves to a SEC will continue to be viewed by many as just being about penny pinching and administrative convenience rather than a bold new era for human rights and equality in the UK. Northern Ireland aims to introduce a Single Equality Bill in 2004.  It would make sense for UK Government to do the same to the same timescale.  

Final comments

We would like to see the DRC applying the same rigorous analysis it has conducted in identifying the weaknesses and gaps in the DDA to other legislation of  no less importance to the civil and human rights of disabled people – including draft legislation.  For blind and partially sighted people the Draft Communications Bill will determine their future inclusion or, more likely, exclusion from the Information Society and digital revolution. The Draft Bill fails dismally to address the rights of blind and partially sighted people to access digital TV and radio and  we are not confident that the Government will act to remedy this.  We would welcome the DRC’s intervention in such key areas since they fall squarely within the ambit of civil and human rights. 
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