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Law Society Comments on the Convention on the Future of Europe
Introduction

1. The Law Society of England and Wales (‘the Society’) offers these
comments on the Convention on the Future of Europe in order to provide
both European Institutions and the UK government with an understanding
of the views and attitudes of representatives of the legal profession in this
country.

2. The Law Society of England and Wales is the regulatory body governing
the practice of 109,000 solicitors in England and Wales. It also represents
the views and interests of solicitors in commenting on proposals for better
law and lawmaking procedures in both the domestic and European arenas.

Part I: The Law Society’s Approach to the Convention on the Future of
Europe

3. The Society is aware that aspects of the work of the Convention on the
Future of Europe are highly political and politicised. It is not our intention
to engage in these aspects of the debate. Our observations therefore
focus on issues that have been raised in the Convention on which the legal
profession is equipped to comment. These issues fall into the following
categories:

e Rule of law — Europe must be based on the unambiguous rule of law. It
should be clear not only that the law governs activity by the European
Union in all areas, but also how those laws are made, by whom, and
how they can be changed or challenged.

e Due process — any developments in Europe’s justice and home affairs
system must be based on due process and must protect individual
rights.

e Access to justice — without effective access to justice in the European
system, either in terms of access to judicial processes or to redress,
European citizens will continue to feel alienated from European
processes and Institutions. Even if a revised Treaty is limited in its
achievements, it is the Law Society’s wish that improved access to
justice for individuals be central to any changes made.

4. The Society welcomes the underlying idea behind the Convention on the
Future of Europe. We believe that it is important that developments in
Europe’s Institutional and Constitutional arrangements are properly
debated and seen to be based on more than political compromises sealed
behind closed doors. However, we are concerned that the Convention has
not achieved one of its original goals, that of focusing on the concerns of
individuals. For this reason, the Law Society’s comments are intended first
and foremost to deliver what we believe will be in the interests of the
citizens of the United Kingdom and the rest of Europe.



5.

Our substantive remarks are divided into four main parts, covering
institutional issues, decision making, the ‘area of freedom, security and
justice’ and access to justice. At the end of each section, our key
conclusions and recommendations are highlighted and these are
summarised in full in the concluding part of this commentary.

Part 2: What Institutions for the Future of Europe?

2.1 The Institutional Framework in Europe

6.

Although the broad institutional framework established by the Rome Treaty
is now over fifty years old and decidedly creaky, the Law Society strongly
supports the general concepts and principles established by that Treaty.
Namely that there should be checks and balances between the European
Institutions and that the roles and competences of these Institutions in
initiating, determining and arbitrating should be clearly defined and set out
in primary legal sources.

. The Society believes that the current institutional and decision making

structure is, in general terms, appropriate for the European Union at its
current stage of development. It is essential for the democratic
accountability of the EU itself that the Member States remain in control of
the pace and extent of integration. However, it is sensible that decision
making in areas where the Union can act, is shared between the Council
of Ministers and the European Parliament. The combination of these two
institutions provides a useful ‘lock’ on democratic accountability: National
representatives in the Council are accountable through domestic
parliamentary processes and European Parliamentarians are directly
accountable to the European electorate. The Society also supports the
continuing role of the European Commission at the centre of these
institutional arrangements, acting as the initiator of legislation and guardian
of the Treaties.

Any future developments of the Union must ensure that these Institutions
remain both ‘in balance’ and at the core of its evolution. Later in these
remarks we will highlight our concerns with purely inter-governmental
processes and ‘off-Treaty’ developments, in which new Institutions
proliferate outside European democratic control.

As a legal organisation representing the concerns of the legal profession,
the Society’s comments on the Institutions focus on institutional and
judicial accountability, transparency and control.

2.2 Institutional Accountability

10.The Law Society has concerns that the institutional balance set out in the

Rome Treaty has been eroded since the Maastricht Treaty came into
force. The creation of a Pillar structure in a European Union has allowed
certain areas of European activity, notably in the field of Justice and Home



11.

Affairs, to develop outside a framework of democratic accountability and
judicial control. This is of concern because it has allowed circumstances
to arise in which decisions of fundamental importance, such as the
introduction of the European Arrest Warrant, can be taken without
sufficient Parliamentary debate, either at national or European level. One
particularly worrying example of this in the United Kingdom was the
introduction of Section Ill of the Anti-Terrorism, Crime and Security Act
2001. This provision allowed decisions made under the Third Pillar of the
EU, to be fast tracked through the UK Parliament by Statutory Instrument.

This is one of the major reasons why the Law Society supports fusion of
the EU’s Pillar structure. In the Society’s view, the full incorporation of the
Justice and Home Affairs (JHA) Pillar into the Community structure offers
the best guarantees that rights and freedoms that are in the interests of
individuals will be balanced against the security concerns of the Member
States. We believe that this balance will only be achieved if the JHA Pillar
is fully incorporated. In our view, incorporation should give the European
Commission the sole right of initiative in areas of justice and home affairs
that fall within EU competence'. Furthermore, both the European
Parliament and the European Court of Justice should be given powers
analogous to those they possess under First Pillar areas. Although, in
some quarters in the UK, these proposals will appear radical, we believe
that such developments are necessary.

12.First and foremost, by giving the European Commission the sole right of

initiative on JHA policy, Europe is likely to achieve a better balance
between freedom, security and justice. If the European Commission has
the sole right of initiative, it will make it more likely that other, related
considerations, such as those arising in fields of activity like social policy,
external relations or equality are taken into consideration in JHA
proposals. Furthermore, unlike the Member States, the Commission has
the explicit role of ‘Guardian of the Treaties’ and can be held to account by
both the European Parliament and European Court of Justice if it fails in its
responsibilities, as set out at a European level. This role also gives the
European Commission the important task of holding the Member States to
account should they fail in their obligations or commitments.

13.Nonetheless, the scope of the Commission’s competence in this area will

need to be carefully defined in order to ensure that JHA activity at the
Union level only addresses those issues that need to be addressed at
such a level. We take up this point in section 4.3 of this paper.

14.Secondly, enhancing the role of the European Commission will also make

it more likely that JHA policy is developed as a coherent whole. All of the
evidence that has accumulated on JHA suggests that, without the
Commission acting as a single initiating body, justice and home affairs
policy will be driven by Member States’ knee jerk reactions to the latest
justice crises. This leads to activity without continuity and, on occasion,

! See section 4.3 for more detail on competences.



contradictory activity. In our view, the European Commission is a better
guarantor of the development of coherent policy in this crucial area. We
do not see any necessity to continue a shared right of initiative, as the
experience to date does not appear to have yielded particularly positive
results. In any case, Member States who are submitting initiatives under
the Third Pillar are increasingly seeking to do so jointly with the European
Commission.

15.Bringing the JHA Pillar into the Community structure would also alter the
respective roles of the European Parliament and European Court of
Justice.

16. The European Parliament would shift from a body that comments, but has
no influence on JHA decisions, to a party directly involved in decisions.
We will return to the question of the extent of the Parliament’s involvement
when considering the Area of Freedom, Security and Justice. As a general
observation however, we would note that, in the Law Society’s view, if
there are to be any decisions taken on justice and home affairs policy at a
European level, then they must be taken in a democratically accountable
way. In the Society’s view, whatever the faults of the European
Parliament, it remains the best place in which to conduct an open debate
about the decisions that are to be taken, and it provides a useful
restraining influence on lowest common denominator decisions by the
Council of Ministers. The European Parliament is also the institution best
placed to provide oversight and public scrutiny of the actions of all of the
other Institutions involved in European Justice and Home Affairs.

17.The European Court of Justice would also take on a new role under a
unified First and Third Pillar arrangement. It would no longer be restricted
to preliminary rulings on request, but would be given a similar scope of
action to that which it has under the First Pillar. One of the major
guarantees of proper institutional accountability is the possibility for judicial
oversight of both the legislation passed on JHA and the way in which it has
been implemented. This would further reinforce the argument for
significant strengthening of the Court advanced later in this paper.

18.Lastly in the JHA area, the Law Society is concerned that new Institutions,
such as Eurojust or Europol, have been created outside the normal
institutional framework. This leaves them in accountability ‘limbo’ — they
are neither scrutinised fully by the European Parliament, nor answerable
for their activities to the European Court of Justice. In our view, all
European Institutions and agencies should be subject to Parliamentary
and Court scrutiny and accountability. We return to the question of the
scope of accountability in this particular example in our comments on the
Area of Freedom, Security and Justice. We believe however that this
principle should apply across the board in all areas of the Union’s activity.

19.As a more general point, we would argue that there is no need to create
additional Institutions in order to improve the accountability of the
European Union to its Members or citizens. We believe that a gathering of



national parliaments would not add anything to existing structures, but
would, rather, run the risk of undermining them. If we had a ‘Council’ of
National Parliaments sitting alongside a Council of Ministers composed of
democratically elected governments and a directly elected European
Parliament, which one could claim to be the most representative? In our
view there is a natural division of labour between the European Parliament
and national parliaments and although a greater dialogue between the two
would be desirable, it is for national parliaments to determine what their
roles should be in each of the Member States.

20.We would nonetheless add that, in our view, there is a great deal of work
that needs to be done at Westminster in order to determine the most
useful role that the Houses of Parliament can play on Europe, in the
interests of the electorate of the United Kingdom. It is worrying that most
citizens of the United Kingdom do not understand how decisions are taken
at a European level. The result of this is that successive Governments
have been able to absolve themselves of any responsibility for what has
been agreed in Brussels or Strasbourg, despite the fact that UK
government representatives were party to these decisions.

2.3 Institutional Transparency

21.0ne of the Law Society’s other major institutional concerns relates to
transparency. The transparency of the EU Institutions is crucial if people
are to understand, accept and use them. If there is no understanding,
acceptance or use made of institutions, they lose their legitimacy.

22.In the Law Society’s view there are two key aspects to institutional
transparency.

23.The first is that it should be clear where responsibility for decision making
lies in different areas. This will enable more people in Europe to access
and participate in the decision making process. It will open up the ‘black
box’.

24 Perhaps the most difficult aspect of this relates to the question of
elaborating competences. The Society is aware that the Convention has
examined, and rejected, the idea of a clear and comprehensive list of
where competences lie on any particular issue. We recognise the
difficulties in doing so, but nonetheless believe that drafting such a list is
essential to overcoming many of the misunderstandings and suspicions
that are held about European involvement in many areas. If it is unclear to
the public at large what is the scope of action in a particular policy area at
a local, national or European level, then they are more likely to feel
dissatisfied at the results of primary action at all levels of government. We
would therefore strongly recommend that this decision is reviewed, and
that some guidance is issued on competences even if this is not included
in the Treaties in a legally binding form. We also believe that a clear
statement of which areas of activity require which legislative process, will



go some way towards avoiding ‘process shopping’ — in which Institutions
choose the legislative process that best suits their political preferences
rather than the objective of the exercise. It is not unknown, for example,
where a measure could be treated either as a JHA or First Pillar issue, for
the Council of Ministers to push for a Third Pillar legal base, which
effectively excludes the European Parliament and European Court of
Justice from any role in decision making.

25.The other important aspect of making responsibilities clear, through more
transparent institutional arrangements, arises in relation to the creation of
new institutions or processes. The Law Society is unhappy with the
process of ‘agencification’ that has been taking place in recent years as a
means of dealing with the growing and ever more specialised workload of
the European Commission. Much clearer guidelines need to be laid down
on how, by whom, and under what circumstances, new European
agencies can be established. It is too easy to add the creation of a new
agency to any last minute Summit deal in order to buy off a reluctant
Member State with the promise of hosting a European body. In the Law
Society’s view, the proliferation of these bodies has led to a dangerous
lack of transparency, and worse, to a lack of clarity on where responsibility
for action lies®.

26.We would therefore support the idea that a clear process for the creation
of new agencies should be set out in the Treaties. This should not only
indicate how any such agency or institution is to be made both transparent
and accountable to the European public, but also set tests to determine
whether its creation is even necessary.

2.4 Institutional Control

27.The Law Society wishes to see a strengthening the European Institutions
vis-a-vis the Member States in areas of European policy, as a means of
reinforcing the accountability, transparency and legitimacy of those
policies. But we strongly believe that this process must be accompanied
by strengthened, checks and balances on the discretionary power of these
Institutions.

2.4.1 Judicial review by the European Court of discretionary decisions

28.The Law Society believes that one important way of ensuring that the
required institutional checks and balances are in place is by enhancing the
judicial oversight role of the European Court of Justice. As an example, we
cite here, two areas in which we are particularly concerned about the use
of discretionary power and would argue that the Court's powers of
oversight should be increased.

(a) Interlocutory procedure in competition case

? The example of the European Food Safety Agency examined in the next section also illustrates the
difficulties that agencification may create in trying to hold to account decisionmaking outside the core
institutions.



29.The Law Society has noted that the European Commission often takes a
position at an early stage of competition (and similar) cases which
effectively determines the ultimate outcome. However because these
positions are not yet a fully formed “Community acts”, they do not fall
within the ambit of Article 230 EC. IBM, for example, tried to challenge a
statement of objections, only to be told by the Court that “a provisional
measure intended to pave the way for the final decision” is not open to
review®.

30.The dangers of this are evident. IBM had to go through the lengthy, and
potentially damaging, process of being labelled a monopolist, only at the
very end being allowed to point out a mistake that had occurred at the
start.

31.The Law Society believes that parties like IBM should have the possibility
of challenging “measures of a purely preparatory character”, even where
these are not yet fully formed Community Acts. The Society therefore
recommends that the Article 230 EC apparatus provide for an interlocutory
or judicial review type process, in order to restore balance between the
European Institutions and individuals or organisations that are affected by
their actions. This would help to counteract the tendency of Community
legislation to concentrate discretionary power in the hands of the
Institutions ~ without the possibility of judicial oversight. This
recommendation is further developed in Part 3 of this commentary.

(b) Challenges to the institutional use of scientific evidence

32.The second area in which the use of discretionary power by the Institutions
needs to be kept under review is in the area of ‘risk management
decisions’, where the Law Society would argue strongly for the need for
judicial oversight. It is an established judge-made and treaty-confirmed
rule that product restrictions may only be imposed if justified on the basis
of specific, reliable and recent scientific evidence. However, it has
become increasingly clear that, despite the fact that scientific committees
are an agreed aspect of comitology®, lifting the veil of institutional
decisions made on the basis of internal scientific evidence and opinion has
become extremely difficult, if not impossible.

33.For example, under Regulation (EC) No 178/2002 establishing the
European Food Safety Authority (“the EFSA Regulation”) actual decisions
implementing risk analysis opinions remain in the jurisdiction of the EU in
general and the EU Executive in particular’. Recital 34 of the EFSA

3 Case 60/81, International Business Machines Corporation v. Commission [1981] ECR 2639, para 10.

* Cf. Cases T-188/97, Rothmans v. Commission, [1999] ECR 1I-2463; T-36/00 [2001] ECR 11-607; T-
356/99 [2000] ECR 1-9517; T-178/99 [1999] ECR II 3509, T-78/99 (92)[2001] OJ C118/37, Sonia
Maria Elder and Robert Dale Elder v. Commission; Case T-111/000, BAT v. Commission [2002]ECR;
Case T-311/000, BAT v. Commission , [2002] ECR

> Legislative responsibility for the internal market is a matter of exclusive EU competence which
cannot be redelegated..



Regulation expressly provides that the EFSA will “enable the Community
Institutions... to take informed risk management decisions necessary to
ensure food and feed safety whilst helping avoid the fragmentation of the
internal market...” In short, risk analysis is for the EFSA; risk management,
and, therefore, the taking of legislative decisions is for the EU.

34.This means that it is extremely difficult, if not impossible, to challenge, let
alone overturn, risk management decisions. As long as the Institutions act
within the scope of opinions received from the EFSA, the courts will
invariably rule that they have acted within the limits of their discretionary
powers and that any contested decision is, for that reason, valid. This is
particularly so if the Institutions invoke the precautionary principle.

35. Although Article 47 of the EFSA Regulation provides that the EFSA may
be sued in damages arising out of its non-contractual liability before the
ECJ, so far the ECJ has awarded damages based only on serious fault,
not on fault alone. It is difficult to see how serious fault could be found in
the EFSA and similar ‘scientific’ bodies, since the ECJ refuses, as a matter
of policy, to be drawn into the assessment of scientific evidence.
Moreover, serious fault cannot be demonstrated on the part of the
legislator, using the work of organisations like the EFSA, if all it has done
is implement the advice it has received. It seems then that the EU has, in
the domain of food law and similar areas with a risk management element
based on scientific advice, created a legislative system that is virtually
immune from any form of judicial oversight or redress.

36.Given that we expect there to be an increasing number of, more or less,
restrictive public health and consumer protection measures taken over the
next few years, the Law Society believes that this argues strongly in favour
of clearer provision for judicial oversight of such decisions at a European
level. We pick this point up again in section 5.1 (a).

37.The above two examples militate in favour of a need for action by the ECJ
in order to curb the discretionary power of the Institutions. However the
Society is aware that the scope for the ECJ to reform and review its own
activities and procedures is extremely limited.

38.The ECJ and judicial review is not the only tool that exists for better
institutional control. Given the burden of work facing the Court, the Law
Society recognises that there would be merit in providing for alternative
channels for access to justice. We see an enhanced role for the European
Ombudsman as one such option.

2.4.2 The European Ombudsman

39.The Law Society believes that the establishment of the office of the
European Ombudsman in 1995 was an important step forward in
recognising the problem of access to justice for those affected by
maladministration. However, the Society would point to a number of
weaknesses in this system.



The delivery by the European Ombudsman of a report to the European
Parliament does not offer any real sanction in those cases where the
report has identified maladministration. That "the person lodging the
complaint shall be informed of the outcome of such inquiries" does not
provide redress for the citizen concerned.

The citizen of the European Union has no identifiable process through
which to challenge the findings of the report of the European
Ombudsman.

The publication by the European Ombudsman of an annual report
giving an overview of the work carried out and the results achieved for
EU citizens is arguably not a sufficiently direct method for improving the
administration or correcting the failings of the Institutions.

The European Ombudsman does not, in the Law Society’s view, have
sufficient power to satisfy the rights of the individuals or organisations
affected by maladministration, as the existing mechanisms for redress
are currently inadequate.

40.We believe that the proposed Treaty changes could be a vehicle for the
creation of an office of the European Ombudsman that has an enhanced
status, and more importantly, the power to deal with maladministration in
cases in a way which is meaningful to those directly harmed by it. This
should include the power to ensure, where possible and appropriate,
redress, within the administrative process, to the complainant.

41

.The Law Society suggests the following specific changes to the current

system:

Accountability: This might involve enhanced accountability to the
European Parliament. It could, for example, permit the EP, on behalf of
the Ombudsman, to call members of other Institutions to a hearing,
preferably in public, or at least with access granted to the person
lodging the complaint. At this hearing the European Parliament should
be able to question persons within the relevant Institution that are
identified in the report of the European Ombudsman. This would extend
the powers of the European Parliament in overseeing and reinforcing
the work of the Ombudsman.

Redress: The report of the European Ombudsman could be required,
when maladministration is found, to include a recommendation of the
redress that should be made to the person lodging the complaint and, if
appropriate, the method by which the Community will make good any
damage caused as a result of the maladministration to the person
lodging the complaint.

Enforceability: The report of the European Ombudsman finding
maladministration could be treated by the European Court of Justice as
non-rebuttable evidence of maladministration, thus facilitating any
claims for damages.

10



e Publication: Any findings of maladministration in reports of the
European Ombudsman should be published in each of the annual
reports of the Institutions concerned.

11



Summary of Recommendations in Part 2: Institutions

The Law Society recommends that Europe’s Institutions should be adjusted in
the following ways:

Institutional Accountability

e The First and Third Pillars to be fused.

e Eurojust and Europol to be made subject to EP and ECJ accountability.

e There is no need for any new institution bringing together the European
and National Parliaments.

Institutional Transparency

e Guidance on competences is produced to improve clarity and avoid
process shopping.

e An EU level procedure for the creation of new agencies is laid down,
together with mechanisms for ensuring their control and accountability.

Institutional Control

e A “judicial review” process is introduced to Article 230 EC in order to
protect organisations from arbitrary or unfair decisions made against them
by the European Institutions.

e Risk management decisions to be subject to judicial oversight.

e The role of the European Ombudsman to be enhanced to improve the
redress system for victims of maladministration.

12




Part 3: Decision making

42.Europe’s Institutions are primarily decision-making bodies. This makes it
extremely important that decisions are taken not only quickly and
effectively, but also in an accountable and transparent manner. Achieving
this balance will be even harder in an enlarged Europe.

3.1 Principles of decision-making

43.The Law Society continues to support the main principles of European
decision making. Subsidiarity, proportionality and transparency
considerations must be reflected in all European decisions. Against this
developing background, the Law Society raises the following issues in
relation to better decision making.

3.2 Better Decision-making
3.2.1 Pre legislative consultations

44.The Law Society welcomes the increasing use of the pre-legislative stage
of decision making. However, we believe that the Commission needs to
be more assertive in seeking out different opinions before formulating
options for further action. Too often it appears that ‘the usual suspects’
are rounded up in order to provide the Commission with a preliminary
approach in any particular area. The Commission should be increasingly
cautious in an enlarged Europe about relying too heavily on European
level bodies for comment. Whilst the aggregation of opinion can be helpful
in some areas of European activity, it could also be positively damaging in
others, such as justice policy — where it is important for the Commission to
understand and attempt to encompass the diversity of practice.

45.Moreover, the form in which consultations take place can sometimes be
unwittingly exclusionary. Solely online consultations can run the risk of
sidelining various parts of society that either do not have access to IT or
are otherwise disadvantaged. Furthermore, the extent to which Europe is,
on average, ‘online’ will fall with the accession of the applicant countries.
This creates an additional hurdle for comment and understanding of the
law for the new Member countries. The Law Society would therefore
recommend that the Commission introduces statutory equality and
diversity audits of the way in which new legislation is evolved and
consultations conducted.

13



3.2.2 Number of legislative procedures

46.0ne of the major concerns that the Law Society has about European
decision making lies in the tendency for the number of legislative
procedures to proliferate particularly through the Third Pillar.

47.In our view, the creation of special Third Pillar procedures, such as
framework decisions and conventions, has not only been unnecessary, it
has even been dangerous. These new instruments have created a lack of
clarity. For example, a framework decision, such as the Euro-arrest
Warrant, is binding on Member States but has no direct effect. As a result,
it is unclear what obligations the Member States are under in transposing
legislation decided through this method. Moreover, because of the lack of
direct effect, the European citizen or organisation affected is left in limbo,
should the Member State concerned delay or fail to transpose such
measures.

48.The Law Society believes that clarity should be one of the key guiding
principles in legislation. Clarity that allows the citizens of the European
Union to understand their obligations and rights and enables them to
benefit from the protection afforded by those rights under the Treaties. For
this reason, we would argue strongly that there is no need for special Third
Pillar legislative instruments. Regulations and directives are sufficient.

3.3.3. Soft Law

49.0ne of the other major concerns that the Law Society has about recent
developments in European decision making concerns the proliferation of
"soft law instruments". These soft law instruments, such as
“‘communications”, “conclusions” and “declarations”, have, in principle, no
legally binding force but may nevertheless have practical effects. The
Court for example, has held that EU soft law measures may need to be

used by national courts to interpret national legislation®.

50.Legislators at a European level are increasingly attracted by these soft
instruments because they allow faster, more fluid policymaking, however,
the Law Society believes that there are risks in an over reliance on them.
They can lack clarity and undermine access to justice, since they are not
formal decisions that can be questioned or overturned in Court
proceedings. The Law Society would therefore suggest, firstly, that the use
of soft law measures should be limited to areas in which such clarity is not
essential. Secondly, we would even recommend that where soft law is
used to give guidance, it should be turned into binding measures at the
earliest possible opportunity.

3.3.4 Procedural Questions

6 (Case C-322/88 Grimaldi v Fonds des Maladies Professionnelles [1989] ECR 4407).
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51.The Law Society would also suggest that legislative proposals should,
wherever possible, state clearly how they will progress between the
proposal stage and the publication of final acts, in order to assist those
who do not understand, or lack the time to refer to the various institutional
articles of the Treaties. A short plain language paragraph at the end of
every proposal explaining ‘what happens next’, would go a long way
towards bridging the gap between the European Institutions and those
affected by their actions.

3.4 Transposition

52.Last, but by no means least, the Law Society raises the issue of
transposition of instruments by Member States. In our view, there are
serious difficulties that arise from the very different approaches that the
Member States take on transposition. The problems caused by delays in
transposition or in correcting faulty transposition are legion in Europe. The
Law Society therefore recommends that work needs to be done to
establish better ‘templates’ for transposition. By this we would not seek to
introduce a new legislative procedure but simply to ensure that the right
level of guidance is given to national authorities on how transposition of
EU directives into national law should take place.

53.In the Society’s view, directives usually allow sufficient time for national
transposition, in most cases up to two years. Given this, in our view, the
European infringement process should begin automatically if Member
States have failed not only to notify the Commission of the measures they
have taken on transposition but also to deposit a copy of such instruments.

54.Some Directorates General of the Commission take a firmer line on
transposition than others. Although it lies beyond the scope of this
commentary on the Convention, the Law Society suggests that every
Directorate General should have a separate compliance unit that is tasked
with following up on transposition. One problem with the fact that the
Commission has many different responsibilities under the Treaties, is that
it has often been under political pressure from the European Parliament
and Presidencies of the Council of Ministers to focus on new legislation
and new initiatives, rather than follow through on existing measures.
There is room for the Commission to pay more attention to the
transposition and enforcement of measures already decided. We believe
that this would not only improve the transparency and effectiveness of
European law, but might provide a mechanism for improving the quality of
European lawmaking and legislative drafting. At present the only such
‘feedback loop’ that exists is via the European Court of Justice.

55.Further study is needed in this area in order to establish what other
measures could sensibly be taken to ensure the better implementation of
European law, but the Society believes that there is at least a problem
here which merits examination.

15



Summary of Recommendations in Part 3: Decisionmaking

e Introduction of equality and diversity audits both on policy and legislative
processes.

e Elimination of Third Pillar instruments and reliance instead on traditional
First Pillar instruments.

e Caution against reliance on soft law measures. Greater clarity is needed
on when soft law is appropriate and a more systematic approach is needed
in providing guidance on the point at which measures become binding.

e More care taken not to predetermine outcomes at the pre-legislative stage.
e Action to improve transposition (e.g. through guidance and automatic

action by the Commission on failure to notify the Commission of
transposing measures).
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Part 4: Making Europe a Genuine Area of Freedom, Security and Justice

56.In this part of our submission, the Law Society comments on the
development of Europe as an ‘area of freedom, security and justice’. In
our view the balance between the different elements in this mix is crucial.
To date, Europe has found itself developing too far in the direction of an
‘area of security’ with freedom and justice lagging behind. We address
here what we regard as the major requirements to ensure that freedom
and justice are also able to flourish in a secure Europe:

e A fully incorporated statement of rights which are real and actionable.

e The introduction of oversight and democratic control on security activity
at a European level.

e The design of mechanisms for co-operation in criminal and civil law
which balance effectiveness, justice and popular acceptance.

e The introduction of access to justice mechanisms as a central concern
for the European Institutions.

4.1 Freedom

57.Freedom for the individual or organisation in a newly enlarged and
expanded Europe demands a better statement of actionable rights. The
Law Society believes this is best achieved through the EU becoming a
party to the European Convention of Human Rights. We would not
support the incorporation of the Charter on Fundamental Rights. The
reasons for these two distinctive positions are set out below.

4.1.2 Accession to the European Convention on Human Rights

58.The Law Society believes it is of fundamental importance that the Union
becomes a party to the European Convention on Human Rights. We
believe this for four principal reasons.

o First, it is vital that there is a single framework for human rights in
Europe to ensure that there is no divergence between the case law of
the ECJ and the ECtHR.

e Secondly, the European Union Institutions would be subject to the
European Convention. This would improve access to justice by
allowing individuals to challenge the acts of EU Institutions on human
rights grounds.

e Thirdly, the ECJ might provide a faster route to justice under the ECHR
than is currently available from the Court in Strasbourg itself. The
ECtHR is a court of last resort and a case can only be brought once all
domestic remedies have been exhausted. While the length of time
necessary to obtain a judgment from the ECJ is not short and there are
access problems to Luxembourg as well as Strasbourg, any delay in
receiving justice from the former court is likely to be shorter than that for
obtaining a decision from the ECtHR .

e Lastly, accession would reinforce the central importance that the EU
must give to rights in future. As adherence to the ECHR is a condition
of membership of the EU, it would not only be consistent for the EU
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itself to accede to the ECHR, it would also reinforce the political rhetoric
about the fundamental importance of such rights to Union membership.

59.The Society understands that there is a good dialogue between the

Luxembourg and Strasbourg courts and that, on the whole, Strasbourg
judges are generally content with the interpretation of the Convention by
the ECJ, although this has been fairly limited up until now.

60.We can see real, practical benefits for individuals and organisations arising

61.

from incorporation and can cite here, at the simplest level, the impact that
incorporation could have in areas like competition law. In the past, cases
have been brought to the ECJ on competition law investigations in which
the parties have tried to rely on arguments based on the ECHR, in
particular Article 6 on the right to a fair trial. These have often been
dismissed by the ECJ. In Mannesmannréhren-Werke v. Commission’, for
example, Mannesmann declined to answer a number of questions put to it
by the Commission in the context of a cartel investigation on seamless
steel tubes. The Commission issued an Article 11 letter, requiring
Mannesmann to answer on penalty of a daily fine of €1000. Mannesmann
appealed to the CFI for annulment of this decision and partly relied on
Article 6 of the ECHR, on the grounds that the Commission was bound to
observe Convention rights and also that Commission proceedings were
criminal within the meaning of Article 6 of the Convention.

The Court dismissed these arguments with the following comment:

"As for the arguments that Article 6(1) and (2) of the Convention allow the
addressee of a request for information not to reply to questions, even if
purely factual, and to refuse to produce documents to the Commission, it is
sufficient to note that the applicant may not rely directly on the Convention
before the Community courts."

62.In the event of incorporation of the ECHR, a similar case might be decided

differently, thus strengthening the legal protection of companies in the
context of competition cases. This possibility is particularly relevant as the
new Regulation implementing Articles 81 and 82 (Regulation 1/2003) has
considerably strengthened the Commission's powers of investigation. Thus
incorporation would also help to meet some of the Law Society’s concerns
on the need for control of the Institutions.

63.1n our view this adds weight to the argument for reforming Article 230(4). If

the ECJ is unable to fulfil its increased responsibilities to take individual
cases on the application of the ECHR to the Institutions, it will increase the
burden on the already overloaded ECtHR yet further.

64.This argument is strengthened yet further when we take account of the

individuals who are unable to bring cases directly to the ECJ but whose
problems may encourage the European Commission or a Member State to

7 Case T-112/98, judgment of 20 February 2001
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bring a case to the Luxembourg court. At present the Court of Justice
makes decisions of principle on whether EU law has been applied or
interpreted correctly; it is not focused on the delivery of justice in individual
cases. Thus in many cases, which have been prompted by complaints
from individuals to the European Commission, although the offending law
or its interpretation in a Member State may be changed by action in the
Court, there is usually no redress available to the individual concerned. If
the EU accedes to the ECHR, it will need to move beyond the
interpretation of EU law towards ensuring that individuals are able not only
to access their rights but also to obtain redress if they are breached. This
will represent a major shift in the work of the Court of Justice and will
require accompanying changes both in its statutes and in its funding.
These points are taken up further in part 5 of this commentary.

65. Various potential downsides to incorporation in the European Treaty have
been raised in other fora, such as the risk of a clash between the
jurisprudence of the courts or the risk of creating a back door for the
extension of Community competence. The Society is not unduly concerned
by any of these arguments. In theory, at least, the division of labour
between the ECJ, as the ‘supreme court’ in Europe, and the ECHR, as a
superior specialist supreme court in the field of human rights, should be
clear. The only risk to this clarity would be if the Union decided also to
incorporate the Charter on Fundamental Rights into the Treaty, which point
we expand on below. It is also worth noting that accession would not allow
the Union to increase its competence in human rights without a conscious
political decision by all Member States, because the applicability of the
ECHR would be Ilimited to those issues in which the Union has
competence.

4.1.2 The Incorporation of the Charter of Fundamental Rights

66.The Law Society recognises that the decision on whether or not to
incorporate the Charter of Fundamental Rights will be a political decision,
given the political nature of the Charter. However, despite the fact that the
Law Society wishes to see the European Union set much greater store by
the rights of individuals, we would counsel strongly against incorporation of
the Charter in its current form, on five grounds.

e Firstly, the Charter adds very little. There is nothing entirely new in the
Charter; almost every Article comes from primary sources of EC Law,
the ECHR, or other conventions, charters and declarations, such as the
European Social Charter and the UN Convention on the Rights of the
Child. However, despite this, it is an instrument for confusion rather
than the clarion statement of rights that was originally intended. Article
52 of the Charter, for example, provides that where ECHR rights are
incorporated, they should have the same meaning as they do in the
ECHR. However the Charter includes some Articles that have been
drawn from the ECHR but modified in order to be consistent with
contemporary practice — Article 9 for example provides for the right to
marry without implying, as arguably ECHR does, that this need be
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between members of the opposite sex. This could easily lead to a
divergence in the way in which the two courts interpret fundamental
rights in Europe.

e Secondly, the Charter was a political compromise that secured
agreement from all Member States only because it provided that certain
rights should only be exercised in accordance with national laws (e.g.
conscientious objection). This means that the national of any EU
member will find a disconnect between the wish list of rights set out in
the new European Constitution and their experience in reality. This is
not desirable for obvious reasons.

e Thirdly, the Charter creates problems because it attempts to convey
certain social principles in the language of rights. Article 35, for
example, provides a right of access to preventative health care. If that
right is to be meaningful, there may be significant difficulties in defining
the circumstances in which the correlative duty has been properly
fulfilled — how far does the duty to prevent health problems extend?
How wide is the definition of ‘health’? Does it encompass mental and
dental as well as medical health? Yet such this would be necessary this
right were to have legal rather than moral force. One implication of such
a development would be that judges would be required to rule on
complex social and economic matters, which hitherto have been
reserved to the legislature and on which there are significant
differences in Member States custom and practice.

e Fourthly, the language of the Charter is at times insufficiently precise to
be intelligible in the context of legal judgement and enforcement. For
example, the Charter frequently formulates a principle in terms of
recognition or respect — see Article 34.3 “The Union recognises and
respects the right to social and housing existence’. It is difficult to say
exactly what legal norm this particular formulation creates. Would it
mean for example, that by virtue of this Article homelessness is
contrary to Community Law?

e Lastly, the Charter is uneven in the rights that it sets out. Article 23, for
example, expressly provides that equality between men and women
can be limited to promote the interests of an under-represented sex but
does not provide for the same limitation in respect of race or disability.

67.Having made these criticisms, the Law Society would acknowledge two
potential benefits of the Charter.

68.Firstly, there are attractions in having an instrument like the Charter, which
sets out a précis of the values of the Union. But it is unclear what is added
by giving the Charter legal form, since many of its ‘rights’ are simply
principles or not exercisable by nationals of Member States that do not
acknowledge those rights.
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69.Secondly, the Charter does have something to add in the area of civil
rights. In the area of criminal justice, for example, the Charter expressly
provides that no one may be punished twice for the same crime, in line
with other international instruments, but currently under discussion within
the EU. The Law Society is concerned about the uneven development of
the Area of Freedom, Security and Justice and would therefore strongly
support a statement of individual civil rights in this area. In our view
however, this can and should be done through the inclusion of these
principles in the section of the Treaty dealing with an Area of Freedom,
Security and Justice.

70.In conclusion, the Law Society would acknowledge that the Charter
represents a laudable attempt to set out the values of the Union. However,
we feel strongly that, despite the need for the EU to pay more attention to
the rights of individuals in whatever Constitution or Treaty amendments
that follow the Convention, the incorporation of the Charter in its current
form could do more harm than good. In the Law Society’s view, it adds
little to the principles established through the ECHR and its jurisprudence,
and its incorporation would run the risk of creating legal confusion and
uncertainty.

4.2 Security

71. As far as Europe’s security is concerned, the Law Society fully recognises
that the challenges facing European Member States now and in the future,
require an unprecedented degree of co-ordination between security
authorities. However, our concern is to ensure that any developments that
affect civil liberties are a proportionate response and brought more fully
under the oversight and ultimate control of the EU Institutions. The
incorporation of the ECHR alone will not set standards for security activity
and the Law Society therefore believes that further action in this area is
needed. Moreover, if the Third Pillar is to be incorporated into the First, as
we and many others have recommended, then it is important that the
institutional status of Europol and Eurojust is clarified.

4.2.1 Bringing Security Institutions under European Union institutional
oversight

(a) Europol

72. Europol has now been in existence for a number of years and there is
evidence that European police co-operation has been particularly
important in tackling crimes of a multi-jurisdictional nature, such as people
trafficking, drug smuggling, money laundering and paedophile rings. We
do not underestimate the importance of the exchange of data that has
underpinned these successes. However, the Law Society is concerned
that the powers of the police at a European level to collect, hold and
exchange information should be subject to the same accountability as they
would be nationally.
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73. At present, Europol lies only under the control of the Council of Ministers.
In our view the incorporation of the Third Pillar into the First, should
provide the opportunity to turn the Europol Convention into a Statute
appended to the Treaties. This might perhaps be usefully accompanied by
a Europol regulation, which would govern some of the more bread and
butter aspects of the organisation that are likely to need changing over
time. This would not be intended to allow any of the EU institutions to get
involved in the operational activity of Europol. However, it would ensure
that decisions on what Europol could, or could not, do in principle would be
taken transparently, through the European Institutions on the basis of a
proposal from the European Commission.

74. In the Society’s view, if the ‘area of freedom, security and justice’ in
Europe is to develop in a balanced way, there needs to be a single
process for the evolution of co-operation, through a single Pillar structure
and this includes institutions involved in internal security issues.

75. As a concomitant of this argument, we also believe that it is hard to see
how Europol can remain entirely outside the jurisdiction of the ECJ. If the
ECHR is incorporated into the Treaties, the ECJ may in any case gain
oversight over Europol activities that impinge on Convention rights.

76. The Society also believes that the European Parliament should be given
responsibility for ex-post scrutiny of the activities of Europol on the basis of
an annual report.

(b) Eurojust

77. Eurojust is a high level team of senior magistrates, prosecutors and
judges from the Member States which was set up in 2002 in order to
facilitate investigation and prosecution in different countries. It is not part
of the EU institutional order and is required only to make an annual report
to the Council of Ministers. It marks a new departure in the area of mutual
legal assistance on prosecution between European states.

78. The Law Society has similar concerns about the institutional accountability
and transparency of Eurojust as already outlined in the case of Europol. In
particular, we are not satisfied with the proposal to establish a new,
independent body to supervise Eurojust on data protection rules. We think
such a proposal is unsatisfactory because it creates a new body where
there is a perfectly appropriate scrutinising body available in the form of
the European Parliament. Secondly, we are not content that supervision
should be limited to issues of data retention.

79. Moreover, Eurojust does not lend itself the ‘equality of arms’ between
defence and prosecution in cross border cases. Eurojust exists to provide
legal advice and assistance to investigators, prosecutors and judges in
different EU Member States but there is no similar resource available to
the lawyer of the accused individual. Further thought needs to be given to
the access for defence lawyers to a similar EU network.
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80. Establishing a balance between security and justice is a perilous enough
undertaking at a national level. It becomes considerably more complicated
at a European level. The Law Society believes that both Europol and
Eurojust have an important role to play in the evolving European Union.
We merely wish to ensure that these organisations evolve in tandem with
other aspects of a justice system.

81. We would add as a comment directed to the UK, that mutual legal
assistance networks will only remain open to the UK if we participate more
positively in future than we have in the past. The Society would urge the
government to do all it can to improve the UK record on this front.

4.2.2 European Public Prosecutor

82. The Law Society has previously expressed very negative views on the
suggested creation of a European Public Prosecutor (EPP). We are still
opposed because we do not think that, as currently proposed; the
argument for such a position has been made.

83. Firstly, we are concerned that the proposal is disproportionate. We do not
see the need to create a special prosecutor for a limited range of ‘euro-
crimes’ such as fraud against the EU budget and counterfeiting of the
euro. There is no reason why these could not be treated as crimes in every
Member State and prosecuted by the relevant national authorities on the
basis of an enhanced co-operation with OLAF, the European Union’s Anti-
Fraud unit. In the Society’s view, issues such as responsibility in multi-
jurisdictional cases should be dealt with by Eurojust according to pre
agreed criteria, such as the ‘centre of gravity’ of any multijurisdictional
crime.

84. Secondly, we think that the establishment of a European Public
Prosecutor might cut across the newly established Eurojust network. Given
the likely interplay between organised crime and financial fraud using
public funds, it would seem positively dangerous to encourage a parallel
system to develop alongside Eurojust.

85. Thirdly, we would be concerned about the creation of an EPP because it
would represent further institutional proliferation. As outlined in our
remarks in the institutional section of this commentary, the Law Society
opposes the creation of new EU Institutions. We believe that such
proliferation risks allowing responsibility to be divided and devolved
between institutions to the point where it is impossible to hold anyone to
account. In our view, if Eurojust works properly there should be no need
for a European Public Prosecutor.

4.3 Justice
86. The Law Society supports the way in which Europe has been developing

its co-operation on justice issues since the Tampere summit. We believe
that the mutual recognition system has shown itself to be both practical
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and effective. We do not think that any steps need to be taken in the
direction of a European criminal code, although there is scope for the
establishment of common definitions and procedures as a matter of record
and assistance. The UK is a good illustration of the fact that it is perfectly
possible to have two different legal systems that coexist and are able to
develop mechanisms to accommodate the differences gradually and
organically.

4.3.1 Criminal law
87. As stated above, the Law Society believes that mutual recognition is, in

general, working at a European level. The main questions which now need
to be addressed are: to what extent do definitions in substantive criminal
law, and procedural ‘triggers need to be ‘approximated’ in order to
underpin effective mutual recognition, and secondly, is there a need for
agreement on further procedural measures to support mutual recognition?

88.The suggestion that approximation is needed in areas of substantive

criminal law has arisen for two main reasons. First, it is argued that serious
crime in the EU needs to be dealt with equally seriously in all Member
States, and therefore that we need to agree on what serious crimes are.
And moreover, that the penalties for such crimes should be similar.
Secondly, it is argued that there are certain types of transnational crime
that cannot be dealt with by a single Member State alone.

89.0n the first point, although the European Union has already established a

workable list of serious crimes through the Framework decision on the
Euro-arrest warrant’, some terms, such as ‘serious’ crime, are not yet
commonly understood in Europe. It has been suggested that, because a
sentence can be a common indicator of the seriousness of the facts,
common minimum penalties would be one way of reaching such a
common understanding.

90.The Law Society, however, is not convinced that common Europewide

91

minimum penalties are needed for some, or all, Euro-Arrest warrant
crimes. Sentencing is not known to have a deterrent effect and it is unlikely
that any criminal will choose to commit a crime in one European
jurisdiction rather than another on the basis that the penalties for such
crimes are lower in the former. Secondly, we feel that the issue of
penalties is a matter both for society in the country concerned. It seems
appropriate that the country in which the crime has taken place, which will
in most cases be the country issuing a Euro-Arrest warrant, will also be the
country determining the sentence for the crime. We would therefore wish
to leave the question of criminal penalties to subsidiarity.

.We can, nonetheless, see scope for further discussions on what is

proportionate sentencing. We also feel that there is scope for more work
on establishing a common European understanding of some of the
terminology used in European discussions on sentencing. A ‘common

¥ Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States (2002/584/JHA)
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frame of reference’ of the type that has recently been discussed in the
context of contract law might also have a role in underpinning mutual
recognition in criminal and civil law more generally.

92. As far as transnational crimes are concerned, approximation on penalties
would be useful but should be clearly circumscribed. Firstly, the scope of
the crimes under consideration should be those crimes that are both
serious (i.e. on the list of extraditable offences listed in the Framework
Decision on the Euro-Arrest Warrant) and cannot be dealt with
satisfactorily under the scope of mutual recognition. In our view there is a
very limited number of such offences and they would be likely to contain
certain characteristics such as:

e The type of crime would be not simply cross border but involve, say,
multiple jurisdictions (e.g. trafficking offences which involve networks or
different stages in different countries).

e It would most likely involve multiple defendants based in different
jurisdictions.

93. The questions raised by the issue of cross border criminality and penalties
are not easy to address. The Law Society is committed to undertaking
further thinking in this area.

94. On the issue of harmonisation of procedural issues, such as the taking
and use of evidence, the Law Society believes that there is a role for a
system that underpins mutual recognition by improving the confidence and
understanding that Member States have of each other’s systems. A ‘peer
review’ process like the national employment plan process, could be
helpful. It is equally important, however, that such systems also take into
account the rights of the individual and that there is public monitoring and
scrutiny of any procedural co-operation. We believe that such a monitoring
exercise is essential to retain public support for a system that provides for
mutual recognition of extradition requests and sentencing etc in other EU
countries. We feel that the European Parliament could play an important
role in providing monitoring and scrutiny of harmonising measures in this
area.

95. On procedural issues, mutual co-operation would benefit from agreed
‘trigger’ points such as arrest, detention, judicial oversight etc which occur
at very different points in the different systems and which can give rise to
rights and secondary procedures. However, harmonisation will be
extremely difficult. This is particularly true in areas that are integral to the
system, like the collection and use of evidence. At present, procedural
rules with the same underlying aim in different member states may be
directly contradictory (e.g. on the use of recorded evidence). We therefore
believe that the first step should be to establish common agreed principles
to underpin mutual recognition of different national practices. There is
currently no common agreed authority in the EU by which such standards
can be set. This is essential before detailed measures can be worked out.
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96. In summary, the Law Society would like to see a new chapter on justice in
the Treaty that limits any substantive law approximation to crimes that are
both serious and multi-jurisdictional in nature, involving individuals in
different EU Member States, such as trafficking offences. Any agreement
to act in this area should require unanimity in the Council of Ministers. We
also believe that agreement on the common objectives underlying
procedural measures and the different routes that might be taken to
achieve these objectives need to be spelt out. This too should require
unanimity.

97. Other measures required in order to underpin mutual recognition, such as
the management of a peer review process etc. could be taken by qualified
majority voting.

98. We would also like to see a chapter on Justice and Home Affairs spell out
some of the principles on which European co-operation policy in justice
matters should evolve. Some of these principles can be taken from the
Charter of Fundamental Rights (e.g. presumption of innocence, rights of
defence, no double jeopardy etc). Although we have argued against
incorporating the Charter we still feel that there may be useful civil rights
that it includes that are worth elaborating. We would also like to see
reference made to other important principles of justice, such as the right to
jury trial where that is present in a national system and judicial
independence.

4.3.2 Civil law

99. The Law Society believes that there is also a growing European
dimension to civil law. In this area too, a great deal can be achieved
through the mutual recognition of judgements. We therefore support
further activity to enhance this process where it can be demonstrated that
there is value added in acting at a European level.
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Summary of Recommendations in Part 4 on Freedom, Security and
Justice

Freedom

The EU should become party to the European Convention on Human
Rights.

The Charter of Fundamental Rights should not be incorporated into the
Treaty, but some of its provisions, particularly on justice issues, should find
expression somewhere in the Treaty.

Security

Europol and Eurojust to be brought under the European Community
structure with accountability to the ECJ and EP.

Access to an EU network similar to Eurojust for defence lawyers.

No need for a European Public Prosecutor at this stage of Europe’s
development, but there is a need for Eurojust to cooperate with OLAF to
ensure the prosecution of serious transnational crimes.

Justice

Mutual Recognition should be enshrined in the Treaty as the basis for
future co-operation on both civil and criminal law.

Work on the approximation of penalties should be limited to commonly
agreed terms, such as ‘serious’, perhaps through a common frame of
reference.

Penalties may need to be more closely approximated for ‘transnational’
crimes but the definition of these needs to be closely circumscribed.

Need to agree on common objectives underlying procedural rules in order
to underpin mutual recognition.

Statement of principles of justice to be included in a new Chapter on
Justice in the Treaty.
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Part 5: Providing Access to Justice in Europe

100. Future public support for Europe Union will be highly dependent on
the extent to which the EU is capable of delivering results on behalf of
its citizens. These results will be measured not only in terms of policy
outcomes but also in terms of the EU’s ability to provide access to
justice. In the Law Society’s view, the role of the European Court of
Justice in this area is central.

5.1 The Problem of Access to Justice in Europe

101.In the Law Society’s view, access to justice is one of the major
challenges facing the European Union today. The EU’s aspirations, as
articulated by the ECJ, are to a Community legal order in which the
effective protection of legal rights is one of the essential elements of a
Community based on the rule of law °.

102. But despite this, any individual citizen of the European Union has
limited scope for obtaining justice, where he or she wishes to contest a
Community Act which has an adverse effect on his or her legal position
but which is not explicitly addressed to him or her as an individual.

103. In theory, the EC Treaty provides a complete set of legal remedies
designed to ensure judicial oversight of the legality of Community acts.
Review of the validity of these acts has been entrusted to the EC
Courts. Should an individual wish to bring a challenge to an allegedly
unlawful Community act, one of three procedural routes through the
Courts may be selected:

e A direct action for annulment pursuant to Article 230(4) EC.

e An indirect action, i.e. through proceedings before a national court
giving rise to a reference to the Court of Justice for a preliminary ruling
pursuant to Article 234 EC'’; and

e An action for damages based on the non-contractual liability of the
Community, as provided for in Article 235 EC and the second
paragraph of Article 288 EC.

104. The Law Society believes that all of these routes to justice are flawed:

? Case 294/83, Les Verts v. Parliament [1986] ECR 1339, para 23. This was accepted by the ECJ in
Case C-50/00 P, Union de Pequerios Agricultores v. Council. (the UPA case). This guarantee is rooted
in the constitutional texts of the Member States, Articles 6 and 13 of the European Convention of
Human Rights and Article 47 of the European Charter of Fundamental Rights. .

' The Member States have agreed that in the future “the Court of First Instance shall have jurisdiction
to hear and determine questions referred for a preliminary ruling under Article 234, in specific areas
laid down by the Statute” subject, in certain circumstances, to review by the Court of Justice [See new
version of Article 225 EC paragraph 3 agreed at the Nice IGC (Arnull, Anthony, ‘The past and future
of the preliminary rulings procedure, [2002] EBLR 183, at 188 —190)]
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(a) Direct action for annulment

105. Only Member States have the right to challenge directly the validity of
general legislation, a right rarely exercised. The right to raise private
challenges to EU legislation has from the outset been recognised only
in very narrow circumstances and under conditions that are almost
impossible to meet in respect of general legislation, even if a private
party is directly and adversely affected by it. The extreme narrowness
of the locus standi rules in respect of direct challenges has been
determined by the ECJ itself.

106. Despite the fact that a broadening of these rules ought to be within
the power of the ECJ without requiring a change to the EC Treaty, the
Court has declined the invitation to reinterpret and broaden its
jurisprudence on Article 230 EC. The need for change was recognised
by the CFl in Jégo-Quéré’" and AG Jacobs in his opinion in the UPA
case. However, the ECJ in its UPA judgement excluded the possibility
that its jurisprudence on the concept of ‘individual concern’ will
fundamentally change from its present restrictive interpretation’?.

107. This is despite the fact that the two alternative procedural routes to an
Article 230 EC direct action are often unsatisfactory or unavailable. For
example the CFl in Jégo-Quéré examined the two alternative routes
and found that they did not constitute an adequate means of judicial
protection for the applicants in that case. In Jégo-Quéré the first option
for the applicant was to knowingly break the rules laid down in the
contested regulation and then invite the authorities to bring
infringement proceedings. Only then could the applicant assert the
illegality of the regulation in subsequent national judicial proceedings.
The CFI rightly concluded that individuals could not be required to
breach the law in order to gain access to justice’. The second option
was an action for damages. The CFI did not consider this as a
satisfactory solution in the Jégo-Quéré case either, stating:

“Such an action cannot result in the removal from the Community legal
order of a measure which is nevertheless necessarily held to be illegal.
Given that it presupposes that damage has been directly occasioned by

" Case T-177/01, Jégo-Quéré v Commission (hereafter referred to as Jégo-Quéré); The CFI in Jégo-
Queéré was concerned with measures that were, by their nature, of general application (para 24.).
However, while these measures were of direct concern to the applicant the contested regulation was not
of individual concern in the light of the established case law (paras 28-38). The applicant argued that if
its action were considered to be inadmissible, it would be denied any legal remedy and would be unable
to call into question the legality of the contested provisions. The applicant maintained that because the
contested regulation did not require national implementing measures, there could be no recourse to any
action before a national tribunal.

"2 1t is submitted that Article 230 EC does not preclude the possibility of a broader notion of individual
concern than the Court will allow. See Ragolle, Filip, “Access to justice for private applicants in the
Community legal order: recent (r)evolutions (2003) 28 page 90, at page 100.

'3 AG Jacobs came to the same conclusion; see UPA Opinion, para 43. The recently developed practice
of the High Court of England and Wales to allow a referral before the Member State has transposed
Community legislation is not likely to be followed in other jurisdictions, including Scotland.
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the application of the measure in issue, such an action is subject to
criteria of admissibility and substance which are different from those
governing actions for annulment, and does not therefore place the
Community judicature in a position whereby it can carry out the
comprehensive judicial review which it is its task to perform. In
particular, where a measure of general application, such as the
provisions contested in the present case, is challenged in the context of
such an action, the review carried out by the Community judicature
does not cover all the factors which may affect the legality of that
measure, being limited instead to the censuring of sufficiently serious
infringements of rules of law intended to confer rights on individuals.”

(b) Indirect challenges: no adequate alternative to a reformed direct
challenge procedure

108. The strict criteria for standing for individual applicants under the
established case-law on Article 230 EC often makes it necessary for
such applicants to bring issues of validity before the Court via Article
234 EC preliminary ruling proceedings, in so far as this option is
available.™ The wider range of applicants able to take advantage of
the preliminary ruling procedure has lead some commentators to
suggest that relaxing referral requirements under the preliminary ruling
procedure is an option in the future reform of the Community’s access
to justice system in the EC legal order.

109. Under the Article 234 EC procedure it is the Member State, through
its courts, that has the primary responsibility of ensuring the right to
effective judicial protection'®. Furthermore, it is the national court that
plays the central role in determining which applicants are granted a
referral and what questions are referred’®. Access to justice is
dependent on the willingness of the national court to refer in cases
where there is any doubt. Yet despite the central role of a national
court in the referral procedure there are clear discrepancies in the
approach taken by them that make the application of Article 234 EC
unequal across the Community. Indeed, the Council of the Bars and
Law Societies of the EU have noted that “[ijn the majority of Member

4 The ECJ has emphasised the circumstances in which a reference should not be made (See Case C-
83/91 Meilicke v ADV/ORGA [1992] ECR 1 4871 and Joined Cases C-320/90, C-321/90 & C-322/90
Telemarsicabruzzo v Circostel [1993] ECR 1-393, (see Arnull, Anthony, ‘The past and future of the
preliminary rulings procedure, [2002] EBLR 183 at 184-185). Furthermore, where there is no doubt
that the individual applicant had standing under the fourth paragraph of Article 230 EC to challenge the
measure in question but omitted to do so a preliminary reference will be denied [Case C-188/92 TWD
Textilwerke Deggendorf[1994] ECR 1-833, at paragraphs 20 to 23; Case C-178/95 Wiljo [1997] ECR I-
585; Case C-239/99 Nachi Europe [2001] ECR 1-1197.]

> The applicant plays a passive role of minor importance in the Article 234 EC framework.
Nevertheless, it is submitted that it is the individual applicant that is best placed to pursue the
protection of their Community rights. Therefore any reforms relating to access to justice should centre
on the individual.

' The preliminary ruling procedure under Article 234 is one akin to the classic “object theory” of
international law. See the Case of the Cayuga Indians (United Kingdom v USA) 6 U.N. Rep Int’l Arb.
Awards 173, (1948).
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States, it is [...] extremely difficult to obtain references to the European
Court of Justice and [...] in the rare cases where references are made,
they often relate to the wrong questions. It shows also that very often,
national courts take decisions which are questionable from an EC law
perspective [...]".""

110. There are also major discrepancies within and across the Member
States in terms of the time it takes for a case to be brought before the
ECJ. Monetary barriers also exist that inhibit certain applicants from
taking full advantage of their Community rights.'®

(c) Action for damages on the basis of non-contractual liability

111. Article 288 is limited to circumstances in which there has been
‘’damage caused by its Institutions or by its servants in the performance
of their duties’. This clearly offers no access to justice for individuals
whose cases do not fall clearly into this specific category.

5.2 Proposals for Reform

112. The Law Society believes that the European Union must provide
access to justice if it is to maintain its legitimacy in future. We have two
recommendations to make in this regard:

5.2.1 Reform of the direct procedure

113. The Law Society calls upon the Member States to take up the ECJ’s
invitation to amend the Treaty rules on access to justice. The Law
Society maintains that the CFl in Jégo-Quéré and AG Jacobs in his
UPA opinion have both demonstrated the time is ripe for change. We
would also argue that it would best serve the interests of justice to
liberalise the right to allow standing under Article 230 EC where a
contested community act affects in a definite and immediate way the
legal position of the applicant.

114. For the reasons outlined below, concentrating on direct action
procedures is more likely to ensure greater access to justice'®.

e The institution that adopted the impugned measure is a party to Article
230 EC proceedings from beginning to end. The legislator is not a

'” See CCBE submission to the Nice 2000 IGC. Arnull states “it cannot be said with complete
confidence that all top courts invariably apply Community law conscientiously and pay due regard to
their obligations under the third paragraph of Article 234 EC. Moreover the periodic arrival of new
Member States brings into the Community system national courts of last resort that have no experience
whatsoever of dealing with points of Community law (Arnull, Anthony, ‘The past and future of the
preliminary rulings procedure, [2002] EBLR 183 at 187 — 188).

'8 For example the House of Lords requires a costly surety before a case will be heard before that
Court. Furthermore, despite these discrepancies the interpretation of national procedural law is beyond
the jurisdiction of the ECJ (UPA judgment para. 43)

1% See paragraphs 45 to 48 of AG Jacobs Opinion UPA Case
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party to Article 234 EC litigation, and so is not required to justify its acts
to the ECJ;

e A direct action involves a full exchange of pleadings, as opposed to a
single round of observations without any dialectic process®. Under
referral proceedings only one round of written observations is permitted,
which in some cases is insufficient;

e The availability of interim relief under Articles 242 and 243 EC is
effective in all Member States, is also a major advantage for individual
applicants and for the uniformity of Community law, yet it is denied in
referral cases;

e Where a direct action is brought, the public is informed of the existence
of the action by means of a notice published in the Official Journal and
third parties may, if they are able to establish a sufficient interest,
intervene in accordance with Article 37 of the Statute of the Court. In
reference  proceedings interested individuals cannot submit
observations under Article 20 of the Statute unless they have
intervened in the action before the national court. That may be difficult,
for although information about reference proceedings is published in the
Official Journal, individuals may not be aware of actions in the national
courts at a sufficiently early stage to intervene;

e The procedure under Article 230 EC is directed by the individual
alleging the infringement of Community rights; and it is desirable for
reasons of legal certainty that challenges to the validity of Community
acts be brought as soon as possible after their adoption.?’

5.2.2 Reform of the referral procedure

115. The Law Society would also argue that there needs to be a reform of
Article 234 EC to ensure uniform application across the Member States to
complement the expansion of locus standi in relation to direct access.
This reform should focus on:

e Re-establishing clearly the criteria by which National Courts can refer.
e Greater input into the questions for referral for the applicants involved

in Article 234 EC proceedings, including the right of veto in respect of
unsuitable questions.

% Nevertheless it is submitted that the oral phase does not always allow sufficient time for an adequate
examination of the issues. The CFI’s rules of procedure do not allow the time for an extended

discussion on the issues where extra time is necessary.
2l While direct actions must be brought within the time-limit of two months laid down in the fifth
paragraph of Article 230 EC, the validity of Community measures may, in principle, be questioned

before the national courts at any point in time [But see Case C-188/92 TWD Textilwerke Deggendorf
[1994] ECR 1-833, at paragraphs 20 to 23]
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e Allowing EC courts the jurisdiction to review national court procedural
rules that impact on the referral to the ECJ of questions concerning
Community law especially those rules that inhibit applicants from taking
full advantage of their Community rights.

e Two rounds of written pleadings should be allowed, at least in complex
cases.

116. The Law Society’s comments in this submission have focused on the

role of the European Court of Justice in providing access to justice in
Europe. This is, however, only one dimension of a much more complex
picture across Europe, bound to become more complicated as the
applicant countries become full members. The Law Society would like to
see the European Institutions take a much more holistic view of the
problems relating to access to justice across the EU, including issues of
exclusion on both institutional grounds (e.g. legal aid) and non-institutional
grounds (e.g. minority rights issues).

Summary of Recommendations on Part 5 on Access to Justice

Reform of direct access to the European Court of Justice under Article 230
Reform and accompanying measures to improve the referral procedure
from national courts to the ECJ.

Further work on Access to Justice to be undertaken by the European
Institutions.
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Part 6: Conclusions

117. The Law Society of England & Wales would like to emphasise the
message on access to justice that runs as a common thread through all of
our remarks. If the organisation of such a public process as the
Convention and all the discussion of a people-centred ‘Constitution’ rather
than a government driven “Treaty’ are to mean anything, then access to
justice must be put at the heart of the European Union. We would
therefore like to convey to the European Institutions and to the
Governments of all EU Member States that this must be one of the
foremost considerations for them in taking the Convention forward. If
access to justice is lacking in the Union then the entire edifice will be
weakened.

The Law Society of England & Wales
1 June 2003
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ANNEX A

Summary of Law Society Recommendations on the Future of Europe

Institutional Accountability

1. The First and Third Pillars should be fused.

2. There is no need for any new institution bringing together the European
and National Parliaments.

Institutional Transparency

3. Guidance on competences should be produced to improve clarity and
avoid process shopping.

4. An EU level procedure for the creation of new agencies should be laid
down, together with mechanisms for ensuring their control and
accountability.

Institutional Control

5. A “judicial review” process should be introduced to Article 230 EC in order
to protect organisations from arbitrary or unfair decisions made against
them by the European Institutions.

Risk management decisions should be subject to judicial oversight.

The role of the European Ombudsman should be enhanced to improve
redress for victims of maladministration.

NS

Decisionmaking

8. Equality and diversity audits should be introduced into both policy and
legislative processes.

9. Third Pillar legislative instruments should be abolished.

10.Guidance should be set down on the appropriate use of soft law
instruments.

11.Tighter controls should be established over pre-legislative procedures and
consultations.

12. Transposition should be improved through administrative measures in the
European Commission.

Freedom

13.The EU should become party to the European Convention on Human
Rights.

14.The Charter of Fundamental Rights should not be incorporated into the
Treaty, but some of its provisions, particularly on justice issues, should find
expression somewhere in the Treaty.

Security

15. Europol and Eurojust should be brought under the European Community
structure with accountability to the ECJ and EP.

16.Defence lawyers should have access to an EU network similar to Eurojust.

17.Measures should be taken to improve co-operation between Eurojust and
OLAF in order to avoid the need for a European Public Prosecutor.
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Justice

18.Mutual Recognition should be enshrined in the Treaty as the basis for
future co-operation on both civil and criminal law.

19.A common set of terms should be elaborated to promote mutual
recognition of penalties and procedural law.

20.A statement of principles of justice should be laid down in a new Chapter
on Justice in the Treaty.

Access to Justice

21.Direct access to the European Court of Justice under Article 230 should be
reformed.

22.The referral procedure from national courts to the ECJ should be improved
and Member States should be encouraged to take additional
accompanying measures to improve the referral procedure.

23.Further work on Access to Justice in Europe should be undertaken by the
European Institutions.
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