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The Law Society’s Response to Civil Court Fees: Consultation Paper on Fee Changes
Introduction

This response has been prepared by the Law Society, the representative body for over 100,000 solicitors in England and Wales.  The Society negotiates on behalf of the profession and lobbies regulators, government and others.  We welcome the opportunity to respond to this consultation on Civil Court Fees.   
General Comments

The Law Society remains fundamentally opposed to the government policy of full cost recovery.   The future of our civil justice system is uncertain if this policy is pursued.  A healthy civil justice system is essential for a socially and economically stable society and provides a benefit for all and not just those who use it.  Requiring litigants to pay the full cost of litigation is to categorise civil law proceedings as being of interest only to the parties concerned.  It is for the collective benefit that individuals have an efficient and authoritative means for resolving disputes.  Civil litigation also performs a public role in contributing to the clarification and development of the law.  Many disputes are settled by the application of precedent, by negotiation or mediation, often prior to issue of proceedings.  

The Law Society is concerned that full cost pricing will undermine the government’s policy of protecting access to justice.  At present, there are general concerns amongst those engaged in civil justice that the cost of litigation is making it difficult for people to access the civil courts and increases to court fees as a result of full-cost pricing will exacerbate this.  Since 1999, there has been a dramatic reduction in the number of claims issued and sanctions have been put in place to discourage frivolous claims.  Some of this decline is a positive result of the Woolf reforms, but the level of court fees also creates obstacles for potential litigants, particularly those on low incomes but who are nevertheless not entitled to fee concessions.   As less people use the courts, more fee rises will be required to meet the costs and this is likely to create a vicious circle.

Moreover, if the level of court fees deters litigants from using the courts, in cases where important points of law and procedure might be at issue, this will reduce the effectiveness of the common law to provide a structure in which large numbers of litigants are encouraged to settle.  Instead, there should be a balance between charging users a proportional amount in relation to their use of court resources and recognising the public interest that is served by a minority of cases going to trial.  

Questions and Answers

Question 1

Do you agree that this provides a fair, transparent and workable structure for determining fee concessions?

The Law Society agrees that the current system of remissions and exemptions is in urgent need of reform because the qualifying benefits for exemption are too restrictive and the fact that remissions depend on the discretion of court staff means inconsistency and a lack of transparency.   The Society has for some time been calling for a fundamental review of this policy with consideration given to the introduction of a sliding income scale to assist a greater number of those with modest incomes to access the civil justice system.  

In principle we welcome the proposal to introduce a single new system of fee concessions that will apply across all courts and jurisdictions.  The new system would provide automatic full remission for those on basic means-tested benefits or equivalent gross income and part remission based on a means test of the applicant’s monthly disposable income.  We agree that this would provide a more fair and transparent structure for determining fee concessions.    

We are concerned that the impact of continual increases in court fees in recent years, along with the introduction of new fees proposed in the consultation paper, will exclude more people from the civil justice system.  It will therefore be important to monitor the impact of these changes to ensure that the new system of fee concessions protects access to justice for the less well off.  

It will also be vital to the success of the new scheme that court staff are adequately trained to apply the new test for fee concessions.  This will be particularly important for litigants in person who will not have the benefit of help from a solicitor.   

Question 2

Do you think that these proposals strike the right balance in targeting eligibility for full remission through a simple and workable system? 

In particular, do you agree that the receipt of Child Tax Credit, Housing Benefit, Council Tax Benefit and Incapacity Benefit should not be an automatic passport to full remission?

If you do not agree, please explain why, and what alternatives you propose. 

We are disappointed that the eligibility requirements for full remission are set very low and will continue to mean that only the very poorest members of society benefit.   We believe that full remission should be extended to recipients of Child Tax Credit, Housing Benefit, Council Tax Benefit and Incapacity Benefit.  There can be little justification for requiring payment of court fees by litigants who require state assistance to meet living expenses in the form of rent or local taxes.  It would also ensure a greater level of consistency and transparency in determining fee concessions.

Question 3 

Do you agree with the proposed simplifications, i.e. there should not be: 
(i) a gross income cap; 

(ii) any capital element in the test; 

(iii) a maximum monthly housing costs allowance for applicants without dependants; or 

(iv) a fixed allowance for employment expenses? 

Yes

Question 4

Do you think there should be a residual discretion to grant remission in exceptional circumstances not covered by the means-test? If so, in what circumstances do you envisage the discretion might apply? 

We agree that there should be a residual discretion to grant a remission in cases with exceptional circumstances.  This will be an important safety net for cases which do not fit the criteria but are nevertheless worthy of full remission.   We also believe that if an application is refused then there should be a right of appeal to the court manager or other appropriate level of staff.

The circumstances in which this discretion should apply must include litigants who incur exceptional expenses as a result of work, child care or their role as a carer.  It will also be important to provide guidance for court staff on the types of cases that are likely to be considered ‘exceptional’ and how decisions should be reached, and for this guidance to be available to the public.  This will encourage a consistent and transparent approach to the discretionary remission. 

Question 5

Do you think that court-ordered liabilities or any other specified types of debt repayment should be deducted in the calculation of disposable income? 

We agree that court ordered liabilities should be deducted in the calculation of disposable income but not specified types of debt repayment.
Question 6

Do you agree that we should remove the current exemption for those receiving Legal Help in family proceedings? If not, please give your reasons. 

We do not agree with removing the exemption for Legal Help in family proceedings.  The likely effect of this will simply be that the fee will be claimed as a disbursement; because of the nature of Legal Help, there is little possibility of the fee ever being paid by a third party.  The consequence of this would merely be to transfer the liability from the Court Service to the Legal Aid Fund – but with maximum bureaucracy.  Further, this would work particularly unsuccessfully when linked with the rigidity of the standard fees approach being introduced by the LSC when it comes to the payment of solicitors for their work in the family field.
Question 7

Do you think it right in principle that an unsuccessful opponent ordered to pay costs should also be liable for the cost of any remitted court fees? 

Do you have any suggestions for how the system would best work in practice? 
We agree that an unsuccessful party ordered to pay costs should be liable for the cost of any remitted court fees.  A successful litigant in these circumstances should not have the burden of enforcement in order to deliver the fee to the Court Service.

Question 8

Do you agree that the system should apply to individuals only? If not, what criteria should be included in a scheme for small businesses, etc.? 

The Society generally agrees with the proposal that the new system of fee concessions should apply to individuals only.  However we are aware that there are a number of small businesses which in reality are no more than individuals with a trading name and we suggest that consideration should be given to treating them in the same way as other individuals.  
Question 9

Do you think that there is anything more that should be done to ensure that users are aware of the possibility of a fee remission and how to apply? 

We suggest that the leaflet ‘Court fees and do I have to pay them?’ should be available in different languages and an easy read version.

Question 10

Do you agree that applications for permission to commence litigation by vexatious litigants should be subject to a fee, even where the applicant would normally be exempt? If not, why not? 

If you agree, do you think that this should be a nominal fee, say £10, or the full fee of £40 (under the proposals below)? Please give reasons for your view. 

We agree that a fee should be paid for these applications with the possibility of a refund if the application for leave was successful.   This should be set at a nominal amount – with the possibility of an increase to cover the full fee if this failed to reduce the number of frivolous repeat applications. 
We believe that the bar is quite high for someone to be declared vexatious and this provides those individuals with sufficient protection. Once declared vexatious it should be recognised that there is an extent to which such individuals are currently imposing a hugely disproportionate load on the system to the detriment of all other court users and we therefore support the approach adopted in the Consultation Paper.

Question 11

Do you agree with the objective of achieving a closer match between fee and cost, and the proposed structure for achieving this? 

If not, please explain why and indicate what alternative structure you would propose. 

As previously stated the Law Society is opposed to the policy of full cost pricing and the proposed structure for achieving this.  In recent years the most dramatic consequence of the requirement to adjust expenditure in line with fee income has been a reduction in the number of court staff and feedback which the Law Society regularly receives from solicitors on this issue suggests that the courts are facing a resourcing crisis and having difficulty in providing an acceptable level of service.  We stress that this is no criticism of individual staff working in the courts.  Many solicitors report that courts are unable to list cases quickly enough to enable procedural timetables to bite and it is not unusual for there to be delays issuing orders to the point where time limits within orders have expired.  It was hoped that the introduction of information technology would offset the effect of staff cuts, but this has not proved to be the case.  Instead the possible benefits of information technology in enhancing the quality of the service have not been realised, and complaints of inefficiency and delay continue. 
Furthermore, within the existing policy of full cost recovery, the Law Society believes that heritage assets, in particular the Royal Courts of Justice, should be excluded from court service expenditures.  The Government needs to examine whether its current service delivery model provides ‘value for money’ to its customers. The Court Service has vast overheads relating to heritage buildings, which are completely out of proportion compared to the services they provide.  It remains unclear how the “cost” of the Court Service had been calculated. This should be transparent.

We believe that the only solution is to reassess the current policy of full cost recovery.   Whilst individual litigants should pay fees, both to encourage appropriate use of the courts, and to recognise that the individual and societal benefit of the service, proportionality should be the primary factor in determining the level of fees. 
Question 12

Do you agree that, where the process and average costs are similar, High Court and county court fees should be aligned? 

We are not opposed to the principle of alignment between High Court and county court fees.  However we are concerned that where alignment is being proposed by taking a midway point between the two current fees, the effect is to increase revenue dramatically as there is a considerably greater volume of county court business.  

Question 13

Do you think the allocation fee can act as a disincentive to attempt mediation? If so, how do you think this would best be addressed? 
We are not aware that this acts as a disincentive.
Question 14

Do you agree with the principle of refunding the hearing fee depending on the timing of settlement, and the proportions and timings suggested? 

We agree with the proposals in the consultation paper.  It is further recommended that there should be a refund if the hearing does not go ahead because the court is unable to provide a court and/or judge.

Question 15

Do you agree in principle that additional hearing fees should be charged in longer trials to reflect their true cost? 

Do you agree that it is reasonable to apply such a system only in specialist jurisdictions that only deal with high-value commercial cases? 

We understand the reasoning behind daily court fees, in that they seek to charge the user in accordance with the amount of resources they use.  However, the UK earns billions of pounds from international dispute resolution, largely high-value commercial cases in the specialist commercial court.  We are concerned that the imposition of daily hearing fees will render the UK expensive as an international jurisdiction causing corporate counsel to choose other jurisdictions in which to resolve their international disputes resulting in a significant loss of income and positioning for London as a world financial centre. The Law Society is working closely with the Ministry of Justice to promote the UK as an international jurisdiction of choice.  For this reason we have strong concerns about the proposal to introduce daily hearing fees and do not support it.
Question 16

Do you agree that hearing fees in lower-value small claims should continue to be subsidised by issue fees to ensure a degree of proportionality? Do you think that the figures proposed strike the right balance? 

We agree with the proposals in the consultation paper.

Question 17

Do you agree that lower fees should be charged for using e-systems with lower processing costs?  Do you think the proposed reductions create reasonable differentials between the various channels? 

Do you think that unreasonable extra cost of using more expensive channels should be recoverable in costs? 

We agree that lower issue fees should be charged for cases issued using electronic and bulk buying processes – but only if the e-systems are properly resourced and functioning effectively.  Feedback from solicitors continues to mention ongoing problems being experienced with ICT systems currently in place at the Civil Courts linked with continuing complaints of delay and inefficiency.
Question 18

Do you agree that assessment fees should be set by reference to bands of value? If so, do you agree with the bandings proposed? 

Do you agree that the fee should be calculated by reference to the bill as presented? 

We agree that assessment fees should be banded by reference to the amount of costs claimed.  However we are concerned that the proposed bands are too high.

Question 19

Do you agree with these proposals in this section? If not, please explain in what respects. 

We generally agree with the proposals in this section.

Question 20

Do you agree that the particular fee increases proposed are reasonable, given our target of moving towards full-cost recovery (net of fee concessions) in this area?

In relation to increases in civil fees in magistrates’ courts we are concerned that fees paid by local authorities pursuing debts are usually added to the debtors’ debt.    Debtors of local authorities are often socially vulnerable people who may be struggling to live on small financial means.   Adding increased court fees to their debts will only make it harder for them to clear their debts.

Question 21

Do you agree with the proposal to create a separate fee for appeals? 

Yes.
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