Response by CPRE to the Department for Environment, Food and Rural Affairs Consultation on the proposed EU Soil Framework Directive and initial Regulatory Impact Assessment

Introduction
Soil, along with air and water, is a fundamental medium which sustains life and underpins the biological resources upon which we depend.  This is recognised within the UK Government’s Sustainable Development Strategy
.  Soils perform vital services including conserving biodiversity, nutrient cycling, food and energy production, sequestration of carbon, storage and filtration of water, as well as acting as a factor influencing landscape character.  Soils are also fragile being essentially non-renewable, but easily damaged by amongst others erosion, compaction or sealing.  
The Campaign to Protect Rural England (CPRE) has pressed for recognition of the importance of soils for over a decade.  We published a soils charter and a soils map in 1998, which showed the soil types of England and which drew attention to particular threats to soils in different places.  

In various submissions to Government we have highlighted the loss of soils as a consequence of urban development, and the threats to soils from water and wind erosion exacerbated by intensive farming practices.  We have also called for soil protection to be addressed by Government in a number of ways, including: 
· through maximising opportunities offered by the Soil Protection Strategy, now the Soil Action Plan (SAP); 
· making all agricultural support conditional on undertaking good soil management practices; 
· through revision of the Agricultural Land Classification system;
· by giving greater consideration to soils in the planning system, including identifying important and vulnerable soils and taking a sequential approach to the location of development to protect these soils; 
· ensuring Government addresses soils issues across its departments, co-ordinating research, advice and policy.

CPRE welcomes the progress that has been made in UK policy in addressing agricultural management of soils, through the Soil Action Plan, cross compliance requirements and targeted measures within Entry and Higher Level Environmental Stewardship.  We also recognise the indirect contribution of measures deriving from the Water Framework Directive and Catchment Sensitive Farming.  Conversely, on several issues the need for progress remains:
· on developing the Agricultural Land Classification system to recognise the value of productive and versatile soils and their resilience in the face of climate change;
· on giving adequate protection to the total stock of productive, versatile soils in the UK through reinvigoration of a policy protecting Best and Most Versatile (BMV) Land in spatial planning; 
· ensuring that protection and enhancement of soil as a natural resource is integrated at a strategic level in Government policies and programmes across all sectors.
CPRE has previously called for soil to be given the same priority in terms of environmental protection as air and water.  We consider that UK Government support for the EU Soil Framework Directive is essential to achieve this. 
CPRE Response to Consultation Questions 

Preamble: 

CPRE is aware that since the consultation document was published, the European Parliament’s Environment Committee has recommended substantial changes to the draft Soil Directive and – subject to the plenary session scheduled for 1st November 2007 - that, in the light of these changes, some of Defra’s original analysis and recommendations may change. 

Initial questions A. – F.
Question A: What are your views on the current level of soil protection measures in the UK considering the risks and threats faced by soils, including those identified by the Commission?
CPRE cannot conclude that soil has the same priority in terms of environmental protection as air and water across the policy spectrum.  Indeed, the protection of Best and Most Versatile Land is at its weakest since the 1980s.  A strategic approach to the integration of soils protection across all sectors of Government policy is still needed.  This is all the more pressing given the existing, accelerating and competing pressures on land for food production, bio-energy, carbon sequestration, recreation, housing and infrastructure development.  An example of this lack of strategic focus is that among the sustainable development indicators within the UK Government Strategy relevant to natural resources are indicators on river quality and water stress (to be developed), but there are none which specifically refer to soils.

There is an urgent need to conserve the versatile soil resource of agricultural land to address future changes to the environment and agricultural economy brought about by climate change.  The protection of productive land from development is an essential part of this process.  The Commission draws attention to a 6% increase in sealed areas in the EU-15 between 1990-2000.  The existing planning mechanism in the UK protecting Best and Most Versatile Land (BMV) is now weaker, since the publication of Planning Policy Statement 7, Sustainable Development in Rural Areas in 2004.  Planning Policy Guidance note 7, which it replaced, stressed that “the best and most versatile agricultural land should be protected as a national resource for future generations” (para. 2.17) and to this end “land in grades 1,2 and 3a should only be developed exceptionally, if there is an overriding need for the development” and other land of lower grade and without overriding environmental value could not be found (para. 2.18).  Accordingly, “structure, local and unitary development plans” were to “include policies for the protection of the best and most versatile agricultural land” (para. 2.19).  Under PPS7 protection of soils was downgraded and given parity with ‘other sustainability considerations’ such as biodiversity, amenity, proximity to infrastructure and the workforce in determining whether land will be developed, with the inevitable effect of making the sealing and loss of versatile agricultural land more likely.  This is especially so as biodiversity and amenity are likely to below in grade 1,,2 and 3a land. 
This weakening of protection for BMV land from development is exacerbated by the weak provision in PPS7 for local planning authorities to opt if they “wish to include policies in their LDDs to protect specific areas of best and most versatile agricultural land from speculative development” (PPS 7 para. 29).  In the context of the inadequate recognition given to soils in Regional Spatial Strategies – see our response to question E below – protection by local planning authorities of BMV land may be further downgraded as local structure plans are replaced by local development frameworks. 
In addition, the Agricultural Land Classification System established in 1966 on which BMV is based also took no account of climate change and its effect on soil capacity.  CPRE considers that there is an urgent need for a new system which protects land from development and which includes the calculation of the potential of land to produce food, fuel and other commodities in changing climatic conditions.  Further to this, as productive capacity per hectare grows, the area of land lost to production grows all the more expensive. 
Question B: If you consider these measures to be inadequate, do you believe that any gaps are best dealt with on a common basis across the EU, for example to avoid distortion in competition, or better dealt with at a domestic level?

The UK Government recognises that UK environmental legislation derives to a large extent from EU directives but that also the policy framework for protection of natural resources is ‘fragmented, complex and can give rise to conflicting priorities’.  This poses problems for effective integrated policy making.
  This argues for a strategic approach to be taken at the European level to achieve a wider integrative framework and to avoid potential conflict with other EU derived legislation, including the Air Quality and Water Framework Directives.  This is also warranted given that global forces and drivers of change are relevant to soils, their sustainable use and continued functionality, including international food security, drought, biofuel production, global trading and competitiveness, and not least climate change.  In addition, Defra’s UK RIA for the consultation concludes that the impact on competitiveness from current levels of soil protection is ‘limited’.  This suggests that harmonisation of standards across the EU to raise standards to meet UK levels of performance is achievable with a similar limited effect on competitiveness elsewhere, yet would bring significant benefits in terms of reduced soil degradation and loss.  It would also give UK farmers parity of treatment as a precaution against further cost pressures, and reduce the risk of displacement of production to elsewhere in the EU where lower standards could prevail.  

Question C: What, if any, gaps exist in terms of addressing soil protection at an EU level in particular the risks identified by the Commission?

It should be noted that the Common Agricultural Policy does not actively work against soil degradation.  We make no other comment except to note the major absence of a Soil Framework Directive itself. 

Question D: Does the solution to these gaps lie in amending existing EU Directives, or in introducing a new overarching framework for soil protection?

In the light of our answer to questions A and B above, CPRE considers that UK Government support for an EU Soil Framework Directive is essential. 

Question E. Are there any existing EU provisions that give some protection to soils which, in your view, do not work or which could do with simplification?

In the consultation document Defra have expressed concerns about the justification for ‘specific Community legislation on soils’ given the existing range of EC legislation as well as UK ‘planning legislation and policy frameworks.  As noted above, the protection provided by the latter is weaker than for many years.  The critical question is whether this body of legislation is currently effective in addressing the threats to soils, which relates to our response to question A.  More specifically, CPRE has doubts as to the effectiveness of The Strategic Environmental Assessment Directive 2001/42/EC in the body of legislation referred to by Defra, and as implemented in the UK in relation to the spatial planning system generally and its treatment of soils.  

Government holds that sustainable development is central to the planning system (PPS1) and that the planning system is itself central to achieving sustainable development.
  Sustainability Appraisal is the mechanism regarded by the UK Government as, with guidance from DCLG, satisfying the requirements of the SEA Directive. According to DCLG the purpose of Sustainability Appraisal (SA) is “to promote sustainable development through the integration of social, environmental and economic considerations into the preparation of revisions of Regional Spatial Strategies (RSS) and for new or revised Development Plan Documents (DPD) and Supplementary Planning Documents (SPD).”

CPRE and partners recently commissioned research to determine whether the English regions are delivering environmental sustainability.  The researchers carried out a review of Regional Spatial Strategies and their Sustainability Appraisals
.  They concluded that regional spatial strategies are not environmentally sustainable nor are SA’s effective.  Planners are merely required to ‘take account’ of the findings of an SA; the SA tests intention rather than effective implementation of policy and lacks tough quantitative targets against which to assess impact of the regional strategy.  SAs, the research concludes, thus have a limited role of informing decision making and policy, rather than steering delivery.  These findings seriously question the effectiveness of a key strand in the delivery of sustainable development through the planning system.  However, with respect to soils, the researchers found that the issue of soil loss is poorly addressed if at all, with only some Regional Spatial Strategies having policies on this issue.  So, for example, the East of England Plan directly refers to soils in its policy ENV6, whereas the South-East Plan makes no mention of soils.  This omission is more surprising in that Section D5 Sustainable Natural Resource Management refers to a wide range of issues including water resources, flood risk, biodiversity, coastal management, air quality, noise, minerals, waste and energy.  In addition, the researchers found that SA’s say virtually nothing about soil quality and particularly impacts on high quality agricultural land.  Accordingly, they were not able to use soil as a comparator of performance of the RSS’s reviewed.  

Question F: In terms of the risks and threats identified by the Commission, how urgent are these problems? Is there sufficient evidence to tackle them now?

We are unable to comment on the European scope and extent of risks and threats as identified by the Commission.  However, Defra’s RIA does not challenge the conclusions of the Commission regarding both the extent of degradation of soils across Europe and the overall costs.  Defra’s raises doubts about the adequacy of identification of both benefits and costs of the proposed actions under the Directive.  In so far as the benefits and costs identified are to be relied upon, there seems to be an overriding benefit to the European Union in terms of addressing the identified threats to soils and halting further degradation and enhancing functionality of soil resources through the provisions of the Soils Directive as against comparatively very low costs of implementation.    
As to the question of sufficiency of evidence, it is clear that on the Commission’s analysis of the current state of European soils and costs of degradation, significant environmental damage has occurred or is occurring.  Since Defra has not challenged this analysis, this suggests there is adequate evidence for action to be taken.  If evidence were to be only partial, it is the UK Government’s stated policy that, the precautionary principle is to be adopted where there is risk of significant adverse environmental effects occurring and where it is unlikely that possible mitigation measures can safeguard against these threats.
  Given the critical role played by soils in underpinning the biological systems that sustain life, it is difficult to foresee how mitigation could address such threats since loss of soils means loss of ecosystem function and all that entails.  Accordingly, it is difficult to see in what circumstances, action should not be taken to address the risks and threats to soils either given existing evidence or, on the basis of UK policy, by invoking the precautionary principle.  In addition, given that with every loss of productive land, that which remains becomes more valuable and the pressure to use it grows too.  It makes sense to reconcile these conflicting pressures by protecting soil effectively in the first place. 
Question G: Who should bear the costs involved in any new obligations? Should we follow a polluter pays approach, a market-based system where, for example, a property developer pays the cost of remediation, or should these costs fall to taxpayers?

Our view is that:

· the polluter pays principle is the right approach in general for allocation of costs;
· imposing costs of remediation for example on developers could seriously hinder the desirable re-use of brownfield land; 

· costs should be borne by the taxpayer where there is unlikely to be a commercial end use for a remediated site, but where the public benefit of remediation is nevertheless great, for example in protecting biodiversity.  
Detailed questions - Q.1 – Q.40 

Q.1 Article 1: What are your views on the scope of the proposed Directive, in particular the definition of soil and the soil functions which are listed?
· The scope of the Directive with respect to land covered by water either permananetly or partially needs to be clarified; this applies to areas such as riverbeds, lake sediments, coastal and estuarine areas and the boundaries of high or low water mark.
· We do not agree that this article does not give adequate recognition to the ‘needs of the current generation’.  The Directive should recognise the value of soil as a long term resource.  As such, it needs to be protected from short term calculations as to its use, unless suitable short term remedies are also available.  The short term demand of today can lead to long-term loss for tomorrow.  

Q.2 Article 1: Do you think the proposed Directive seeks the right level of protection for our soils?
The directive proposes an important baseline for protection as well as remediation to levels of functionality ‘consistent with current and approved future use.’  However, :

· the Directive could be more ambitious in addressing the threats posed by climate change; some soils such as upland peat could be restored to more optimal levels of functionality to address the need for carbon and water storage. 
· The productivity, versatility and resilience of soil needs assessing to take into account future requirements of soil to mitigate climate change.
· Protection can only be adequate with support from an up-to-date evidence base and spatial planning policies linked to achieving the objectives of the Directive.

Q.3 - No comment.
Q.4 - No comment.
Q.5 Article 3: Do you consider there is a significant benefit in expanding the duty, as provided by the proposed Directive, to carry out an environmental assessment in so far as soil is concerned, so that it covers all other sectoral policies which may have a significant impact on soil? If so, which particular sectors of policy do you think impact on soil and need to be covered? And what are your views on leaving out the duty to consult in relation to these additional sectors?

· See our response to Question E above; Regional Spatial Strategies and Regional Economic Strategies across England do not adequately address the importance of soil either in policies or in Sustainability Appraisal assessment of the impact of policies on soils.  If the current implementation of the SEA Directive is not effective in protecting soil in regional spatial planning, there is no risk of significant overlap or dilution of the effects of the SEA Directive.  The Soil Framework Directive is more likely to bolster an inadequate regime.
· The impact on soil of agriculture, transport, planning, development and competition policy need to be covered in the Directive.
· Public consultation with respect to these sectors is important, but effective coordination across departments and Government agencies is vital.  
Q.6 - No comment.
Q.7 Article 4: There are a number of ways in which this proposed Article could be adapted. Please let us have your views on how this provision could be amended. Some possibilities you may wish to consider are:

o inclusion of an appropriate de minimis threshold, in terms of area of land affected.

o leaving it to individual Member States to decide which land-users are covered and which activities should be regarded as likely to result in significant harm. This may mean differing levels of care in different Member States but with more flexibility to deal with relevant local issues that may change with time.

o leaving this outcome to be achieved by the EIA and other Directives, and simply requiring Member States to encourage action by land users more generally to minimise their impact on soil functions.

o exceptions or limits to the duty to prevent or minimise, for example, because some uses serve important social or economic needs, and minimising adverse effects may be technically infeasible or involve excessive cost?

A clarification of the term ‘hamper significantly’ and its relationship to prevention and/or mitigation should be sought.  However, in terms of likely overlap with the Environmental Impact Assessment (EIA) Directive – and in the context of questions raised about the implementation of the SEA Directive in the England –the analysis here could show how often the impacts upon soil are in fact considered in projects above a ‘certain scale’ before consent is granted.  The analysis mentions that such impacts ‘should’ be considered, but does not give evidence that they are. 

Q 8 - No comment.
Q9 - See answer to Q 7 above.
Q.10 Article 5: Do you consider there to be significant benefits in having new EC legislation that deals with soil sealing? If so, what are the benefits and do they in your view exceed the potential costs?

Yes – protection of our soil resource should be given the highest priority, since ultimately we all depend upon it.  Benefits include reduced flood risk, cleaner water through soil filtration, conservation of soil biodiversity and habitat and wildlife, physical and mental benefits of greenspace.  Food security is likely to become a central issue in the medium to long term.  

Q.11 Article 5: Do you think there would be value in amending the draft Directive, for example, to:

a) make it clear that Member States in considering the need to limit soil sealing should do this as part of their overall consideration of a proposed development’s environmental, social and economic impacts;

Yes, if this strengthens the case to limit soil sealing; no, if it weakens it. 

b) provide for exceptions to the requirement to limit sealing, for example, where the proposed development/sealing serves an overriding public interest;

If this amendment were to be proposed, ‘overriding public interest’ would need to be carefully defined.

c) insert de minimis provisions in line with the thresholds in the Environmental Impact Assessment Directive?

De minimis provisions would most likely be helpful in reducing administrative burden.

Q.12 Article 5: What are your views on amending this provision so that it only requires mitigation of new soil sealing through use of permeable construction materials?

Permeable construction materials have an important role to play in such mitigation, but the value of Sustainable Urban Drainage Systems (SUDS) in general should be recognised.  

Q.13 Article 5: Do you agree with our concerns and our assessment of the costs and benefits as set out in our initial RIA?
Re. paragraphs 3.29 - 3.30: ‘sustainable drainage systems’ might be introduced under measures to implement the Water Framework Directive, presumably be as an indirect benefit of achieving purposes such as enhancing filtration, reducing pollution and eutrophication.  This does not ensure such measures would be taken to protect the soil itself.  Nor, do we understand that the Habitats Directive addresses soil biodiversity as its main objective.  In sum, it seems logical to protect soil as a vital and strategic natural resource and to achieve recognition of this rather than to presume indirect protection might be adequate.

Re. paragraphs 3.32-3.36: the analysis suggests that ‘desirable and sustainable development’ can be achieved without due attention being given to soil protection.  It  does not give due weight to recognising the importance of soil protection as an important strand in the claimed sustainability of the development which might be desirable.  Since protection of natural resources must be a key element in the profile of the sustainability of new developments, failure to address soil protection or mitigation of soil sealing brings in to question the sustainability of such developments.

Re. paragraph 3.37: mention is made of potentially increased costs for techniques to mitigate soil sealing; no mention is made of potential savings to construction companies through the use of cheaper, porous surfaces such as gravel or of potential economies of scale which could be achieved if sustainable urban drainage schemes and associated techniques were in more widespread use.  An analogy can be made with support for domestic microgeneration technologies and the economies of scale which could be achieved, but are not currently realised because of low take-up.  The analysis of cost should also consider reduced external costs of for example, a lower carbon footprint for construction if less drainage infrastructure is required or reduced need for water treatment – and the systems to deliver it - if run off is reduced and flooding less prevalent . 

Q.14-Q.19 – No comment.
Q.20 Articles 6-7: Do you agree with our concerns and our estimate of the costs and benefits of this provision?

Re. paragraph 4.10 – we do not agree that compaction related issues depend mainly on management practices.  Compaction depends on both soil type and management practices.  It is difficult to give weight given to the argument that farmers ‘may prefer to be outside risk areas and may appeal against findings’.  If risk assessment is evidence based then farmers will either be in or outside risk areas on the evidence presented.  It would also be useful to know if such boundary issues have emerged in deciding boundaries of Nitrate Vulnerable Zones for instance and what the associated administrative costs have been.  

Re. paragraph 4.14 – we do not understand the logic of the analysis here; if ‘salination is not a risk in Great Britain’ as stated, then mapping it should present little or no problem, unless there is, as article 6.1 asserts, ‘decisive evidence’ or there are ‘legitimate grounds for suspicion’ that it has occurred or is likely to occur, in which case there is a rationale for mapping.  

Re. paragraph 4.17 – there is a considerable difference in the cost estimates of risk mapping as set out in the Commission’s Communication and Impact Assessment and Defra’s initial RIA analysis.  The Commission, as reported in the consultation document, estimates a total cost of £1.4 million p.a. for 50 years across the EU-25.  The RIA analysis suggests costs of £150,000 for England and Wales alone, with further expenditure required for Scotland and Northern Ireland.  This indicates a mismatch between the scale and detail of risk area identification intended and that which could be applied using UK definitions.  On this analysis the additional cost required should be much lower than the RIA estimate. 
Q.21 Article 8: How important do you think it is for us to be permitted to continue to use existing CAP measures (cross-compliance and agri-environment) to deliver the required Programme of Measures? Do you think such existing measures in their current form are adequate for addressing soils issues in high risk areas?

Cross compliance requirements and agri-environment schemes are important and necessary tools in soil protection in England.  However, it is arguable whether they are sufficient tools for protection of high risk soils across England:

· Cross compliance provides only baseline protection of soils consistent with legislative requirements under the Single Farm Payment.  
· Current agri-environment schemes – Entry Level (ELS) and Higher Level Stewardship (HLS) schemes – provide added benefits, but are designed to achieve multiple environmental objectives including protection of soils, water, biodiversity, habitats, and landscape.  
· ELS and HLS provide targeted measures and as such are unlikely to be able to address the catchment scale management required under the Water Framework Directive or a Soil Framework Directive.  It is also unclear whether they will be adequately funded for existing levels of land management without an added expectation that they can fully deliver protection of high risk soils nationally.  
· The loss of set aside set for this year at zero per cent may reverse beneficial effects in reducing run off and providing buffering of water courses.  
Q.22- Q.35 – No comment.

Q.36 Do you agree that contaminated sites as defined should be remediated?

This is essential.  We wish to highlight that commitments and resources are needed to remediate and restore sites regardless of their end use.  Sometimes this can be difficult where no commercial end use is proposed or where development would be inappropriate, although there could be important social and environmental gains if for example access to greenspace is improved or better wildlife habitats are created. 

Q.37 - Q.39 – No comment.

• Q.40 What are your views on requiring Member States to have a public ‘National Remediation Strategy’ in place?  Do you think this will affect existing national approaches such as remediation by developers?
CPRE would welcome a public ‘National Remediation Strategy.  Care should be taken to ensure that existing provisions and arrangements are strengthened, not weakened.   

Q.41 – Q.46 – No comment. 
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